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RIASSUNTO DELLELABORATO

Nel corso dell’eta contemporanea, in particolare in seguito delle profonde trasformazioni prodotte dai
conflitti del novecento, il diritto internazionale ha conosciuto un’evoluzione significative nel modo
di concepire e disciplinare la violenza armata. Le esperienze traumatiche delle guerre mondiali, in
particolare, hanno progressivamente evidenziato 1’inadeguatezza di un sistema giuridico
esclusivamente incentrato sulla regolamentazione di rapporti interstatali, mostrando come la guerra
colpisca in misura crescente i soggetti che non hanno una partecipazione diretta alle ostilita. Di fronte
a questa problematica, si ¢ affermata 1’esigenza di sviluppare un insieme di norme volte a limitare le
conseguenze sulla popolazione civile e a garantire una tutela effettiva di coloro che risultano essere
esposti in modo strutturale alla violenza bellica. Tuttavia, la protezione dei civili non ¢
un’acquisizione recente del diritto internazionale, si tratta dunque di un risultato di un lungo processo
storico-giuridico che affonda le proprie radici nella progressiva elaborazione delle regole di condotta
in tempo di guerra. In epoca premoderna, la guerra era considerata uno strumento legittimo e
necessario per risolvere le controversie tra stati, rendendo cosi legittimo 1’uso della forza, il qualche
poteva essere utilizzato senza alcun divieto. In tale contesto, il diritto di limitava a distinguere tra una
disciplina applicabile in tempo di pace e una applicabile in tempo di guerra, senza mai mettere in
discussione I’ammissibilita del ricorso alle ostilita. Tale concezione trovo una prima elaborazione
teorica nel pensiero di Hugo Grotius, considerato il padre del diritto internazionale, il quale, nella sua
opera De iure belli ac pacis, introdusse la fondamentale distinzione tra ius ad bellum e ius in bello,
contribuendo a separare la legittimita del ricorso alla guerra dalle regole che ne disciplinano la sua
conduzione. Tale distinzione rappresenta ancora oggi uno dei pilastri fondamentali del diritto
internazionale umanitario.

Nel corso dei secoli successivi, le norme relative alla condotta delle ostilita rimasero in larga misura
frammentarie e affidate alle consuetudini di carattere militare o cavalleresco. Solamente nel XIX
secolo, anche a causa delle trasformazioni tecnologiche e all’aumento della distruttivita dei conflitti,
emerse una prima codificazione sistematica delle regole umanitarie. Il punto di svolta venne
rappresentato dalla nascita del Comitato Internazionale della Croce Rossa e dall’adozione della prima
Convenzione di Ginevra del 1864. Tale convenzione pose le basi per il riconoscimento della necessita
di proteggere i feriti e i malati in tempo di guerra affermando in forma vincolante i limiti giuridici
alla quale sono sottoposti i conflitti. Il vero sviluppo del diritto internazionale umanitario, tuttavia,
puod essere collocato nel secondo dopoguerra, quando la comunita internazionale, di fronte alle
atrocita commesse durante i conflitti mondiali, avverti 1'urgenza di rafforzare e ampliare il quadro

normativo esistente. Le Convenzioni di Ginevra rappresentano dunque il nucleo centrale della



disciplina contemporanea, introducendo una tutela articolata e sistematica non solo per i combattenti
ma anche per la popolazione civile. In particolare, la quarta convenzione di Ginevra afferma il
principio secondo cui i civili devono essere protetti contro gli effetti delle ostilita, contro i trattamenti
inumani e contro le pratiche di punizione collettiva, affermando una concezione della guerra sempre
piu orientata alla salvaguardia della dignita umana. Accanto alle convenzioni di Ginevra, un ruolo
essenziale viene inoltre svolto dal diritto consuetudinario, il quale contribuisce a rendere vincolanti i
principi fondamentali della protezione dei civili anche nei confronti di soggetti che non abbiano
formalmente ratificato determinati trattati. I principi di distinzione, proporzionalita e precauzione,
cosi come il divieto di infliggere sofferenze inutili, costituiscono la base del diritto internazionale
umanitario e trova un'applicazione in ogni tipo di conflitto armato. In particolare, il principio di
distinzione impone alle parti in conflitto di differenziare costantemente tra civili e combattenti,
nonché tra obiettivi militari (leciti) e beni civili (protetti), mentre il principio di proporzionalita vieta
attacchi che, pur diretti contro obietti legittimi, comportino danni eccessivi alla popolazione civile.
Altri elemento fondamentale che ha segnato l'evoluzione della disciplina ¢ rappresentato
dall'estensione della tutela umanitaria anche ai conflitti armati non internazionali. Storicamente, il
diritto di guerra era concepito principalmente per regolari conflitti tra Stati, lasciando le guerre civili
e le insurrezioni interne al di fuori del proprio ambito di applicazione. Tale ideologia ¢ stata
progressivamente superata, in primo luogo attraverso l'introduzione dell'articolo comune tre alle tre
convenzioni di Ginevra, il quale stabilisce un nucleo minimo di garanzia applicabile a tutti 1 conflitti
armati di carattere non internazionale. I protocolli aggiuntivi del 1977 hanno ulteriormente rafforzato
questo processo, ampliando la tutela dei civili e adattando il diritto umanitario alle nuove forme di
conflitto presenti in epoca contemporanea. In particolare, il secondo protocollo ha contribuito a
colmare il divario normativo esistente nei conflitti armati non internazionali, riconoscendo 1’esigenza
di garantire una protezione sostanziale alle popolazioni civili anche in contesti caratterizzati da
frammentazione dell'autoritd e da molteplicita di attori armati. Tale evoluzione riflette una
trasformazione profonda del diritto internazionale, il quale si dimostra sempre meno incentrato
esclusivamente sugli Stati e sempre piu orientato alla tutela dell'individuo. Nonostante I'esistenza di
questo articolato e complesso quadro normativo, la protezione dei civili continua a incontrare ostacoli
significativi nella sua applicazione concreta. La distanza tra le ambizioni normative del diritto
internazionale umanitario e la realta dei conflitti contemporanei emerge con particolare evidenza nei
contesti caratterizzati da guerre prolungate, asimmetriche e ibride, in cui la distinzione tra combattenti
e civili risulta sistematicamente erosa. E dunque proprio in questo spazio di tensione tra norma e
prassi che si colloca 1'analisi sviluppata nella presente tesi, la quale utilizza il conflitto siriano come

caso studio emblematico per valutare I’effettiva capacita del diritto internazionale umanitario di



garantire una protezione reale alla popolazione civile. Analizzando il conflitto da un punto di vista
giuridico, uno degli aspetti piu problematici riguarda la sua qualificazione. Inizialmente, il conflitto
presentava le caratteristiche tipiche di un conflitto armato non internazionale trattandosi di uno
scontro armato tra forze governative e gruppi armati organizzati operanti sul territorio di uno stato.
Tuttavia, il progressivo coinvolgimento di attori esterni, attraverso interventi militari diretti o forme
di sostegno armato alle parti in conflitto, ha reso la classificazione giuridica sempre pit complessa.
La coesistenza di elementi propri dei conflitti internazionali e non internazionali a portato alla
qualificazione della guerra in Siria come un conflitto armato di natura ibrida, caratterizzato dalla
frammentazione del quadro normativo applicabile. Nonostante cid, quest’incertezza classificatoria
non ha inciso sull'applicabilita delle norme fondamentali del diritto internazionale umanitario, le quali
restano vincolanti per tutte le parti coinvolte nel conflitto. Cio accade poiché i principi cardine della
protezione dei civili continuano a trovare applicazione in forza del diritto consuetudinario e delle
disposizioni inderogabili contenute nelle convenzioni di Ginevra. La Siria, in quanto stato parte delle
Convenzioni del 1949, e inoltre giuridicamente obbligata a rispettarne e garantirne il rispetto in ogni
circostanza, assume una responsabilita primaria nella tutela della popolazione civile presente sul
proprio territorio. Contrariamente a quanto riportato, I'analisi delle condotte poste in essere dal regime
siriano nel corso del conflitto evidenzia un pattern sistematico di violazione del diritto internazionale
umanitario. Le operazioni militari condotte dalle forze governative e dai loro alleati hanno
frequentemente comportato il ricorso a bombardamenti indiscriminati, il deliberato targeting di
infrastrutture civili e l'utilizzo di pratiche vietate come la tortura, la detenzione arbitraria e sparizioni
forzate. Di particolare rilievo ¢ inoltre I'utilizzo di armi chimiche, considerata una delle piu grandi
violazioni del diritto internazionale umanitario e del diritto internazionale generale. In questo
contesto, le modalita di repressione utilizzate contro la popolazione civile non hanno rappresentato
un effetto collaterale delle ostilita, bensi sono state configurate come vere e proprie strategie di guerra
volte a mantenere il controllo territoriale e politico. L'erosione della protezione umanitaria non pud
tuttavia essere attribuita esclusivamente alle condotte delle forze governative. I gruppi armati non
statali operanti in Siria hanno anch'essi perpetrato gravi violazioni del diritto internazionale
umanitario, contribuendo significativamente all'intensificazione della violenza contro i civili. Anche
loro colpevoli di attacchi indiscriminati, sequestri, esecuzioni sommarie, atti di terrorismo e violenze
sessuali. Le numerose violazioni da parte di questi gruppi sono state ampiamente documentate nel
corso del conflitto. Sebbene non possano essere formalmente considerate parti attive dei trattati
internazionali, essi sono vincolati dalle norme consuetudinarie e dalle disposizioni fondamentali
dell'articolo comune 3 delle Convenzioni di Ginevra, il quale mira a coinvolgere tutte le parti in

conflitto.



L'analisi comparata delle violazioni commesse da attori statali e non statali mette in luce una delle
principali criticita del sistema giuridico internazionale contemporaneo, ossia la difficolta di garantire
l'effettiva applicazione delle norme umanitarie in contesti caratterizzati da frammentazione
dell'autorita e assenza di meccanismi coercitivi efficaci. Nel caso siriano, il ricorso reiterato al veto
in seno al Consiglio di Sicurezza delle Nazioni Unite ha paralizzato ogni tentativo di azione collettiva
finalizzata alla protezione dei civili e all'accertamento delle responsabilita. Tale stallo istituzionale ha
contribuito a creare un clima di impunita, nel quale le violazioni del diritto internazionale umanitario
hanno potuto protrarsi senza conseguenze giuridiche concrete. Da questo studio, il conflitto siriano
rivela in modo evidente il divario esistente tra 1'ambizione normativa del diritto internazionale
umanitario e la sua capacita di incidere sulla realta dei conflitti contemporanei. Le norme a tutela dei
civili appaiono robuste e ampiamente condivise, ma risultano vulnerabili quando la loro applicazione
dipende dalla volonta politica degli Stati e dal funzionamento di istituzioni internazionali
profondamente condizionate da logiche di potere.

In conclusione, 1’analisi sviluppata nel presente lavoro dimostra come il conflitto siriano costituisca
un caso emblematico di crisi di efficacia del diritto internazionale umanitario nella protezione dei
civili. Le violazioni sistematiche commesse da tutte le parti coinvolte, unite all'inerzia della comunita
internazionale, hanno trasformato la popolazione civile nel principale bersaglio delle ostilita. La
sofferenza inflitta alla popolazione civile siriana non puo dunque essere interpretata come il risultato
di una lacuna normativa, bensi come l'espressione di un fallimento strutturale dell’applicazione
legislativa. Il caso siriano, in ultima, in luce come la tutela dei civili nei conflitti armati rimane una

delle sfide centrali del diritto internazionale contemporaneo.
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INTRODUCTION

Framing the issue

When looking at the several conflicts that took place in contemporary history, the Syrian one is widely
recognized as one of the most devastating and long-lasting, resulting in hundreds of thousands of
civilian casualties, large scale internal displacement and significant refugee movements. The Syrian
conflict can therefore be considered extremely complex from a variety of perspectives, including
political and governance dynamics, military and strategic objectives, geopolitical interests, migration
and displacement, environmental degradation, public health, as well as legal and humanitarian
considerations.

Beyond its scale and durations, the Syrian conflict is particularly significant because it unfolded in a
context marked by the consolidation of an extensive body of international norms, which were
specifically designed to protect civilian populations during armed conflicts. Civilian protection
constitutes a central pillar of contemporary international humanitarian law, whose rules were
reinforced by both treaty-based obligations and customary rules intended to limit the human cost of
warfare. In the aftermath of the Second World War, this legal framework was progressively
developed in order to extend and strengthen pre-existing norms and to address the severe flaws in
enforcement that had characterized earlier conflicts. Civilian protection soon became a fundamental
component of both international law and international humanitarian law thanks to the establishment
of core rules whose primary purpose was the protection of civilians during hostilities. Nevertheless,
the Syrian conflict has been characterized by persistent and widespread harm to civilian populations,
raising critical questions about the extent to which these legal frameworks are effective in
safeguarding civilians in practice. The challenges observed in the protection of civilians during the
Syrian conflict however, shall not be considered isolated events. Similar difficulties in translating the
normative framework of international humanitarian law into effective civilian safeguards can be
observed in other contemporary armed conflicts. The massacre of civilians in Srebrenica, which
occurred despite the existence of formally designated protected areas and an established framework
of humanitarian norms, already exposed the limits of civilian protection when enforcement
mechanisms prove ineffective. Likewise, the protracted Israeli-Palestinian conflict continues to raise
serious concerns regarding the practical implementation of humanitarian principles, despite the
extensive legal framework governing the conduct of hostilities and the protection of civilians. These
examples demonstrate that the challenges identified in the Syrian context are not isolated, but rather

they reflect a recurring pattern in modern armed conflicts, where the existence of comprehensive legal
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norms has failed to ensure their consistent and effective application. The gap created between the
normative ambition of international humanitarian law and its operation in practices highlights the

persistent difficulties surrounding civilian protection in contemporary warfare.

Research Question and Focus of the Thesis

While the broader aim of this thesis is to contribute to the examination of the core principles of
international humanitarian law and their violation in contemporary armed conflict, the objectives of
the present research are more concrete and are specifically oriented towards the protection of civilians
within the Syrian Conflict. In particular, this work seeks to identify the legal framework applicable
to civilian protection under international humanitarian law, in order to analyze the patterns of
violations committed by the Assad regime, to examine the violations carried out by non-state armed
groups and, finally, to assess what these practices reveal about the effectiveness of international
humanitarian law in practice.

Building on these considerations, the research is guided by the following question: How did the Assad
regime and non-state actors violate the principles of international humanitarian law concerning the
protection of civilians during the Syrian conflict?

While the primary focus of this thesis lies in examining the conduct of state and non-state actors in
light of applicable humanitarian norms, the persistence of widespread violations also raises broader
concerns regarding the accountability and the limited effectiveness of existing enforcement
mechanisms. The research question frames the thesis around two interdependent dimensions. On one
hand, it is situated within an empirical context, in which the Syrian conflict is examined as one of the
most protracted, violent and civilian-impacting armed conflicts of the contemporary era. On the other
hand, this thesis is rooted in the normative context characterized by the existence of an extensive
body of law, contained within the legal disciplines related to international humanitarian law and
international human rights law, which are designed to protect civilians and safeguard their
fundamental rights during armed conflicts. The central focus of this work lies in the analysis of the
tension between these two dimensions, more specifically on the gap between the normative
aspirations of civilian protection and the empirical reality observed by the Syrian conflict.

On this basis, the purpose of the thesis is not to provide a comprehensive political history of Syria or
a detailed analysis of military strategy. While a contextual background is provided to situate the
conflict and its evolution, the primary focus rather remains on examining how violations of civilian
protection norms occurred and what they reveal about the practical enforcement of international

humanitarian law. Through this approach, the thesis aims to demonstrate that civilian harm in the



Syrian conflict cannot be understood as the result of isolated or accidental breaches, but must be

assessed within a broader pattern of conduct involving both state and non-state actors.

Literature Review

The sources analyzed in this study reflect a broad and multidisciplinary engagement with the
protection of civilians in armed conflict, revealing how the practical application of international law
is deeply intertwined with the realities of international politics. The legal scholarship has presented
for a long time international humanitarian law and international rights law as comprehensive
normative systems aimed at limiting violence and safeguarding fundamental human dignity,
particularly through the recognition of civilians as central subjects of protection rather than incidental
victims or collateral damages of the hostilities. Within this framework, civilian protection is
consistently identified as a cornerstone of modern international relations, rainforest by treaty
obligations and customary norms that are widely understood to bind all parties to a conflict. However,
despite this normative strength, several concerns emerge within the literature regarding the difficulty
of translating legal principles into effective protection on the ground. This tension between law and
practice becomes particularly evident in studies addressing contemporary armed conflicts, where the
implementation of humanitarian norms is often shown to interfere with geopolitical interests, strategic
calculations and power asymmetries. The different analysis which are situated at the intersection of
law and international politics highlight how the effectiveness of international legal frameworks
frequently depends under political will of States and the broader international community. Owing to
this, international law operates within a wider political and strategic framework in which compliance
may be selective and enforcement uneven. this dynamic has been widely discussed as a structural
feature of the international system, raising questions about the universality of humanitarian protection
when legal norms collide with strategic priorities. the Syrian conflict has been central to this debate,
generating extensive documentation through academic research, institutional inquiries and the work
of known non-governmental organizations. A substantial body of reports has documented the
persistent and widespread violations that had affected civilian populations, including indiscriminate
attacks, mass detention, torture, enforced disappearances, sexual violence and the use of prohibited
weapons. These are sources who do not function as descriptive accounts but rather their aim is to
serve as moral testimonies that expose the protracted nature of civilian suffering in a conflict
characterized by a struggle for power in which civilians were repeatedly placed at the center of
violence. through detailed investigations and survivor testimonies, these materials illustrate how arm

to civilians was neither incidental or sporadic, but it was actually embedded within a broader pattern



of conduct carried out both by state and non-state actors. The contribution given by international
organizations and humanitarian actors is particularly significant in this regard. Their reports have
played a crucial role in identifying violations, attributing responsibility and framing certain practices
as contrary to international legal standards. In this way, their reporting has played an important role
in identifying and framing the conduct that may amount to violations of international law. At the
same time, the persistence and repetition of these findings highlight the limits of the existing
enforcement mechanisms, as the extensive documentation has not resulted in effective deterrence or
improved protection of civilians. The issue concerning the uneven application of international and
the existence of double standards in the protection afforded to civilian populations is a theme that
emerges across the literature studied for this thesis. It is emerged that humanitarian norms tend to be
enforced more rigorously in conflict involving actors aligned with dominant political and strategic
interests while violations in other contexts receive less consistent attention. This pattern has been
identified in multiple conflicts beyond Syria and has been used to illustrate how international law
may function on evenly, leaving certain populations effectively outside the sphere of meaningful
protection. Within this debate, customary law occupies essential position. Customary law is
frequently portrayed as the most universal and inviolable component of international humanitarian
law as customary norms are widely regarded as binding on all parties to a conflict, including non-
state armed groups. for this specific reason customary law is often portrayed by legal manuals and
doctrinal analysis as a safeguard against the legal gaps that may arise from non-ratification,
ratifications or contested treaty obligations. However, the Syrian conflict raises a critical question
about the extent to which customary norms can effectively protect civilians in the absence of
enforcement and accountability. The persistent violation of these norms reported by the several
NGO's reports and by the articles written by famous newspapers, suggest that the practical authority
may be significantly weakened. Altogether, international humanitarian law is portrayed by the
literature as a robust normative framework which may result as fragile in practice. well significant
attention has been dedicated to the violations and to the legal obligations, fewer studies have
integrated this perspective into an analysis that examines how the conduct of both state and non-state
actors within the same conflict contributes to the erosion of civilian protection. It is within this
analytical space that the present study situates itself, drawing on legal doctrine, empirical reporting
and critical scholarship to explore how the Syrian conflict reveals the persistent gap between the
normative ambition of international humanitarian law and its capacity to ensure civilian protection in

contemporary warfare.



Analytical Approach and Structure

The approach chosen for this work was based on the adoption of a qualitative and doctrinal analytical
approach, which combined legal analysis with empirical documentation used to examine how
international humanitarian law has been applied, interpreted and violated during the Syrian conflict.
This research is primarily grounded in the analysis of international legal instruments, customary rules
and relevant jurisprudence, which are assessed alongside reports produced by international
organizations, United Nations bodies and humanitarian non-governmental organizations. This
methodological choice reflects the nature of the research question which requires an examination of
legal norms governing the protection of civilians and the assessment of how those norms have
operated in practice. While the institutional and humanitarian reports do not constitute sources of law
in a formal sense, they are used as supporting material to illustrate patterns of conduct, document
violations and contextualize the application of legal principles within the realities of the conflict. The
analytical approach that has been adopted to conduct this study is designed to bridge the gap between
normative frameworks and empirical realities, without reducing the analysis to either uh purely
doctrinal or a purely descriptive exercise. legal norms are therefore examined not in abstraction, but
rather in relation to the political, military and institutional environment in which the Syrian conflict
unfolded. This methodology allows a more precise assessment of how the fragmentation of authority,
the multiplicity of actors involved and weakness of enforced mechanisms have affected compliance
with international humanitarian law. At the same time the focus remains firmly on legal evaluation,

rather than on political judgment or strategic analysis.

The structure of the thesis reflect this methodological choice and follows a progressive analytical
logic. The first chapter establishes the legal foundations of civilian protection under international
humanitarian law, tracing their historical development and outlining the core principles and rules
applicable to both state and non-state actors. Therefore, this chapter provides the necessary normative
framework upon which the subsequent analysis is built. The 2nd chapter offers a contextual overview
of the Syrian conflict, examining its historical evolution, the main actors involved and the challenges
related to its legal classification. This contextualization is intended to locate the legal analysis without
engaging in a comprehensive political or military history, ensuring that the focus of this thesis remains
on civilian protection and legal responsibility. The third and final chapter constitutes the core of the
research and examines the patterns of violations committed by the Assad regime and by non-state
armed groups, assessing their conduct in light of the applicable legal obligations. through this

structure, the thesis seeks to connect legal theory with empirical evidence, ultimately highlighting



how the Syrian conflict exposes the persistent gap between the normative ambition of international

humanitarian law and its practical implementation in contemporary armed conflicts.



FIRST CHAPTER:

PROTECTION OF CIVILIANS UNDER INTERNATIONAL
HUMANITARIAN LAW: the Legal Framework.

1.1 Development of the subject

Throughout centuries, societies and circumstances have evolved, often giving rise to conflicts.
Alongside these changes, law and juridical approaches have adapted to the transformations brought
by history, seeking to regulate change and foster a more stable and just environment for humankind.
The evolution of international law has been, and continues to be, shaped by the interactions between
state and non-state actors, both of whom are the main contributors of the international community.

Together with the development of the legal system, it is possible to observe how the nature of conflict
and warfare approaches have changed throughout history. Today, we have a highly complex and
detailed legal framework concerning the conduct of hostilities, setting clear boundaries or what shall

be considered acceptable in times of war.

In order to introduce and develop properly the ideas behind this work, an historical overview of the
subject is needed. This chapter does not intend to provide an exhaustive history but rather a focus on
the most significant legal milestones that have shaped the legal humanitarian doctrine. Outlining the

history of the discipline will be fundamental for the development and the explanation that will follow.

The roots of Humanitarian Law can be traced back to early modern history, though its structure was
very fragile and poorly defined. During the Middle Ages the laws governing warfare were often
referred to as ‘rules of the game’, a term that reflected the accepted norms and customs regulating
conduct during armed conflict.! International Law was broadly divided into two different spheres:
one governing relations between states in times of peace and the other which governed their
interactions in times of war.? Whilst the legal system was divided into these two distinct areas, another
important difference from the past concerned the legality and admissibility of the use of force. Today,
the use of force is strictly prohibited under Article 2(4) of the UN Charter.> However, such restriction

did not exist in earlier periods. The traditional division between Law of War and Law of Peace did

' M.D. Evans, International Law, Fifth Edition, New York, Oxford University Press, 2018, p. 841.

2 N.Ronzitti, Diritto Internazionale dei Conflitti Armati, quarta edizione, Torino, G. Giappichelli Editore, 2011, p. 20.
3 United Nations Charter, signed at San Francisco on June 26 1945, entered into force on 24 October 1945, Art. 2 (4)

«All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with the Purposes of the United Nations ».



not prohibit states from exercising the use of self-defense, neither there were binding rules that
restricted states from the use of it.* War was considered legitimate when solving issues, it only marked
the suspension of the Law of Peace and the application of the Law of War, also known as ius in bello.
The jurisprudence referred this power with the term ius ad bellum, which referred to war as a
legitimate mean that states were allowed to use freely.’ The differences between these notions were
conceptualized for the first time in history by Hugo Grotius in his work, De Jure Belli ac Pacis (On
the Law of War and Peace) in 1625. In his writings, Grotius not only introduces the crucial distinction
between jus ad bellum and jus in bello, he also dives deeper into the fundamental nature of rights and
justice.

In the second chapter of his work, Grotius begins to explore the real essence of rights, understanding
what they truly are. Following Aristotle’s philosophical tradition, Grotius identifies two principal
categories of rights: natural rights and voluntary rights.® Natural rights are those that exist by virtue
and arise from human nature itself and are also characterized by their universality, meaning that they
should be held by all individuals regardless of status and circumstances. Alongside these, Grotius
also identifies a second type of right: voluntary rights. These rights do not exist in nature, they are
instead created through human will, emerging from customs, agreements or treaty but, in comparison
with natural rights, these are not universally held.” Today it may be difficult to classify wars as just
or unjust, but in his work Grotius opens a legal debate around this question, asking when war may be
considered lawful. Following the earlier tradition of philosophical scholars, Grotius addresses the
heart of the issue and, in his third book, he argues that not all wars are to be considered as unjust. On
the contrary, some wars shall be considered lawful, especially when they are waged to defend a right
and when declared by a legitimate sovereign authority.

Grotius, however, is one of the earlier legal scholars who has debated the legality and lawfulness of
wars but later and different developments have been reached over the years.

One of them, which led to the discipline widely known today as International Humanitarian Law
(IHL) emerged following the resolution of Greco-Turkish Conflict over Crete, which involved the

intervention of other international actors.®

4 Notes from the Academic Course ‘International Law’, Academic Year 2023/2024, by Professor Sara De Vido.

5 N.Ronzitti, Diritto Internazionale dei Conflitti Armati, pp.23.

8 H. Grotius, On the Law of War and Peace, North Charleston, SC, USA, Createspace, 1625, pp.11.

" H. Grotius, On the Law of War and Peace, pp 3.

8 J. Carey, W.V. Dunlap, R. J. Pritchard, International Humanitarian Law, Origins, Ardsley, NY, Transnational
Publishers, Inc, 2003.



Following the conflict, for the first time in history the idea of establishing an International Criminal
Court (ICC) was presented by a head of state. This initiative came alongside with the call to limit the
power that states held in matters of military escalation.’

These initial steps were firstly taken in 1989 by Tsar Nicholas leading to the 1899 Hague Conference
and subsequently to the 1899 Convention, concluded in 1907, known as the Convention for the Pacific
Settlement of International Disputes which, together with the Kellogg-Briand Pact and the judgments
of the Nuremberg Trial, are considered the cornerstones of THL.!® According to the manual
International Humanitarian Law: Origins, the international community started using the term ‘crimes
against humanity’ for the first time in 1915 although it wasn’t conceptualized under the legal doctrine
yet. It was firstly used by France, Great Britain and Russia to condemn the Ottoman Empire for the

massacre that was perpetrated against the Armenians. !!

In the aftermath of World War I, a new international order was created, aimed at preventing future
conflicts and promoting lasting peace. The League of Nation was created in 1920 and it was history’s
first international organization dedicated to fostering international cooperation and maintaining
global peace and security.!? The establishment of the League of Nations led to the development of a
covenant, which was considered as its founding document, called The Covenant of the League of
Nations.”?> This document was created in light of the peace negotiations at the end of WWI. The
Covenant was one of the first treaties in history to introduce principles aimed at establishing an
international community concerned with the pursuit of peace. For the first time, the community of
states attempted to promote a legal framework that could regulate peaceful relations between states
through shared norms, while also addressing conflict prevention. Within the covenant, it becomes
clear how boundaries were set for the protection of the collective security. It is possible to notice this

in Article 10 of the Convention which says:

The Members of the League undertake to respect and preserve as against external aggression the
territorial integrity and existing political independence of all Members of the League. In case of any
such aggression or in case of any threat or danger of such aggression the Council shall advise upon the

means by which this obligation shall be fulfilled.’#

9J. Carey, W.V. Dunlap, R. J. Pritchard, International Humanitarian Law, Origins, pp.79.

10N, Ronzitti, Diritto Internazionale dei Conflitti Armati, pp.24.

1], Carey, W.V. Dunlap, R. J. Pritchard, International Humanitarian Law, Origins, pp.41.

12 League of Nations, Covenant of the League of Nations, concluded at Versailles on 28 April 1919, entered into force on
10 January 1920

13 League of Nations, Covenant of the League of Nations, see note 12.

14 League of Nations, Covenant of the League of Nations, Article 10 see note 12.



In this article it is clear how the respect and the preservation of each other’s territorial integrity
became fundamental.

Article 11'5, on the other hand, gives away the consequences of an hypothetical attack, which would
trigger the collective response from all the other members of the League of Nations.!® With this
provision, once again, a new milestone was reached which empowered the international community
to respond collectively, laying the ground for Article 2 (4) of the UN Charter.!” Together these articles
laid the foundations for the concept of Collective Security and the following articles also laid the
ground for the concept of Peaceful Resolution of Disputes.

In the handbook Diritto Internazionale dei Conflitti Armati, Natalino Ronzitti analyzes and explains
the content of Article 12'%, emphasizing how it functioned as a sort of moratorium by requiring states
not to resort to armed force as a first option. The author also highlights that the Covenant did not
prohibit war in absolute terms, but placed limits on it.

The actual prohibition was instead established with the Kellogg-Briand Pact, drafted by French
Minister Aristide Briand and the US Secretary of State Frank B. Kellogg and ultimately signed in
1928 in Paris. The treaty was adopted as a way through which states formally renounced war as a tool
for resolving disputes.!® The treaty was then initially ratified by fifteen states, including the German
Reich under President Friedrich Ebert, and later on an additional 48 states acceded to the treaty,
bringing the total number of ratifications to 63.2°

Although the initiatives that were set with the Covenant of the League of Nations were remarkably
progressive for that time, they quickly collapsed with the outbreak of the Second World War,
remaining in the shadows until the aftermath of the war. Nonetheless, the Covenant represented one
of the first attempts to limit the use of force in international relations. Eventually, it provided the legal
foundation for the Nuremberg and Tokyo trials, here Germany and Japan were held accountable for
committing war crimes and crimes against peace. 2! With the establishment of the United Nations and

the adoption of the UN Charter on 24 October 1945, meaningful developments took place that

15 Article 11, Covenant of the League of Nations, «The Members of the League undertake to respect and preserve as against
external aggression the territorial integrity and existing political independence of all Members of the League. In case of any such
aggression or in case of any threat or danger of such aggression the Council shall advise upon the means by which this obligation shall
be fulfilled», see note 13.

16 League of Nations, The Covenant of the League of Nations. Article 11, see note 12.

17 United Nations Charter, See note 3.

18 League of Nations, Covenant of the League of Nations, Article 12, «The Members of the League agree that, if there
should arise between them any dispute likely to lead to a rupture they will submit the matter either to arbitration or judicial
settlement or to enquiry by the Council, and they agree in no case to resort to war until three months after the award by
the arbitrators or the judicial decision, or the report by the Council. In any case under this Article the award of the
arbitrators or the judicial decision shall be made within a reasonable time, and the report of the Council shall be made
within six months after the submission of the dispute», see note 13.

19 R. Lesaffer, “Kellogg-Briand Pact (1928) ”, Max Planck Encyclopedia of Public International Law, 2010.

20 United States Statutes at Large, The Kellogg-Briand Pact, Vol.46, part 2, page 2343, 1928.

21 N.Ronzitti, Diritto Internazionale dei Conflitti Armati, pp.25.
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deepened and gave concrete hope to IHL. The Charter finally provided a more solid and stronger
foundation to what the Covenant of the League of Nations had previously introduced, strengthening
the concept maintaining peace and security, key elements of the Purposes of the United Nations, as

stated in the first Article of the Charter:

The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take effective collective measures
for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or
other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles
of justice and international law, adjustment or settlement of international disputes or situations which
might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle of equal rights and
self- determination of peoples, and to take other appropriate measures to strengthen universal peace;

3. To achieve international co-operation in solving international problems of an economic social,
cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language, or religion; and

4. To be a centre for harmonizing the actions of nations in the attainments of these common ends.*

This article reflects how the experience of two world wars pushed the members of the international
community to take concrete steps towards establishing a peaceful global order, while laying the
ground for the development of norms related to humanitarian intervention; human rights and also

developing norms related to the protection of civilians in armed conflict.

As indicated earlier in this chapter, the prohibition of the use of force, the concept of which is
embodied in article 2(4), finds its roots in the Covenant of the League of Nations . With the drafting
of this article, the international sought to limit the use of force among member states. Article 2(4)

states:

“4. All Members shall refrain in their international relations from the threat or use of force against the

territorial integrity or political independence of any state, or in any other manner inconsistent with the

Purposes of the United Nations.”*

22 United Nations Charter, Article 1, see note 3.
23 United Nations Charter, Article 2(4), see note 3.
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Its content thus has become a cornerstone of modern international law, radically transforming the
way disputes between states are solved. Although today it remains one of the most violated provisions
of international law by certain members of the international community, Article 2(4) of the UN
Charter is widely recognized as customary law,?* which according to the International Court of Justice
(ICJ) it is defined as “international custom, as evidence of a general practice accepted as law”.2° This
interpretation of the prohibition of the use of force as customary law was acknowledged by the ICJ
in the Nicaragua v. United States case.*®

Nevertheless, this article has generated many different interpretations, some of which remain
unsolved to this day. For this reason, in the years that followed, the UNGA (United Nations General
Assembly) adopted several declarations considered necessary to define more clearly the meaning of
‘acts of aggression’ and to establish the conditions required to preserve friendly relations among
states. These include: the Definition of Aggression®’, adopted in 1974, and the Declaration on
Friendly Relations of 1970. 3% Although Article 2(4) is among the most significant innovations
introduced by the UN Charter, it is by no means the only one. Another important development can
be found in Article 333°, which outlines methods for the peaceful settlement of disputes, such as
negotiation, mediation, and other techniques aimed at conflict prevention. Such innovations will give
rise to a new branch of study known as Conflict Resolution, which emerged prominently during the
1950s and 1960s in the context of the Cold War.3! The only exception to the prohibition of the use of
force, according to the Charter, is enshrined in Article 51, which affirms: “the inherent right of
individual or collective self-defense”. This provision has sparked significant debate within the legal

scholarship due to its ambiguous wording and the different interpretations it created.

The text of the provision is as follows:

Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an

armed attack occurs against a Member of the United Nations, until the Security Council has taken measures

24 N.Ronzitti, Diritto Internazionale dei Conflitti Armati, pp.29.

25 United Nations, Statute of the International Court of Justice, annexed to the Charter of the United Nations, signed on
26 June of 1945, entered into force on 24 October 1945, Article 38 (1).

26 M.D. Evans, International Law, p. 603.

27 United Nations General Assembly, Definition of Aggression, GA Resolution 3314 (XXIX), 14 December 1974.

28 United Nations General Assembly, Declaration on Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the United Nations, A/RES/2625 (XXV), 24 October
1970.

2 M.D. Evans, International Law, p. 604.

30 United Nations, UN Charter, Article 33, «The parties to any dispute, the continuance of which is likely to endanger the
maintenance of international peace and security, shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation,
arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice.»

31, Bode, A. F. Da Costa, T. Diez, Key Concepts in International Relations, London: SAGE Publications, 2011, p.10
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necessary to maintain international peace and security. Measures taken by members in the exercise of this right
of self-defense shall be immediately reported to the Security Council and shall not in any way affect the
authority and responsibility of the Security Council under the present Charter to take at any time such action

as it deems necessary in order to maintain or restore or international peace and security.?

Looking at the Charter it is possible to see how the provision affirms the right of self-defense in the
event of an armed attack against one of the members of the UN. However, legal scholars are divided
on issue. Looking at the wording “inherent right” contained in the article, some scholars suggest that
self-defense might be interpreted in a broader way not only involving armed attacks but that it might
also encompass other circumstances such as anticipatory self-defense or protection of nationals
abroad.>® The issue therefore arises from the use of the term inherent, which according to the
Cambridge English Dictionary means “existing as a natural or basic part of something”. This
definition implies something that cannot be removed and, therefore it suggests that the right of self-
defense may be exercised even outside of the scenario of an armed attack. Despite the divisions
among the legal scholarship, self-defense is indeed recognized, provided it adheres to the

requirements established under customary international law, which are necessity and proportionality.

Beyond establishing the rules that the international community is expected to follow, the Charter also
defines the institutional structure of the organization. The establishment of the different organs is
introduced by Article 734, that involves: a General Assembly, a Security Council, an Economic and
Social Council, a Trusteeship Council, an International Court of Justice and a Secretariat.> While all
six organs serve important functions, a particular attention should be given to the General Assembly
(UNGA), the Security Council (UNSC) and to the International Court of Justice (ICJ) given their
crucial role in the maintenance of international peace and security, and in safeguarding the principles
of International Law.

The General Assembly is considered to be a plenary organ that plays a crucial role as the primary
representative body of the United Nations. It plays a vital role in international policymaking and in
the development and codification of international law, having also competence on other issues related
to political, economic and social matters. All UN member states are represented within the GA,

setting the ground for multilateral dialogue on humanitarian protection, peace and security.

32 United Nations, 1946 Charter of the United Nations, Article 51, see note 3.

33 M.D. Evans, International Law, p. 611.

34 United Nations, UN Charter, Article 7, see note 3.

35 United Nations, 1946 Charter of the United Nations, Article 7, see note 3.

36 United Nations, General Assembly of the United Nations: Functions and Powers of the General Assembly. Available
at: https://www.un.org/en/ga/about/background.shtml Last access; 05/06/2025
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Generally the decisions adopted by the General Assembly are not legally binding, but nonetheless it
has the ability to issue recommendations that can significantly influence state behavior. According to
Natalino Ronzitti, professor of International Law and author of the manual Diritto Internazionale dei
Conflitti Armati, some recommendations issued by the General Assembly have had a profound
normative impact, particularly when solemnly adopted due to their significance. These resolutions
are: Resolution 2625 on Friendly Relations (1970) and Resolution 3314 on the Definition of
Aggression (1974).37 These resolutions demonstrate how the work of the General Assembly has
helped shape both international law and THL as we know them today.3®

Alongside the UNGA, another institution of the UN plays a fundamental role in the maintenance of
international peace and security: the Security Council. This organ was established under Article 24
of the Charter and has the primary responsibility for upholding international peace through the
collective security system and is considered as a legislative body.*® Unlike the General Assembly, the
Security Council is composed by 15 members: 10 elected on a rotational basis every two years and
five permanent members which are: China, France, Russian Federation, the United kingdom and the
United States.* It is the Security Council that holds the authority determine the existence of a threat
to peace or an act of aggression. This power is conferred by Article 39 of the Charter, which further
authorizes the Council to take preventive measures or actions aimed at resolving a certain issue. Such
measures are binding on member states under Article 25 of the UN Charter and must be respected
accordingly. Decisions must be carried out in accordance with the criteria established in the Purposes
and Principles of the United Nations, and once the resolutions are adopted, they are considered

binding, unlike those of the General Assembly.

As a body essential for the maintenance of peace and international order, the Security Council may
be authorized to adopt measures aimed at restoring peace. According to Article 41 of the Charter,
such measures shall not involve the use of armed force, but rather use non-military tools. The article
specifically refers to: “complete or partial interruption of economic relations and of rail, sea, air,
postal, telegraphic, radio and other means of communication, and the severance of diplomatic

relations”.*! However, there may be instances where such measures prove to be inadequate.

37 See note 26 and 27

38 N.Ronzitti, Diritto Internazionale dei Conflitti Armati, pp.26.

39 M.D. Evans, International Law, p. 275.

“OUnited Nations, Security Council of the United Nations: Peace and Security. Available at:
https://main.un.org/securitycouncil/en . Last access: 06/06/2025.

411946 Charter of the United Nations, Article 41.Available at: www.un.org/en/about-us/un-charter/preamble. Last access:
04/06/2025
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Under these circumstances Article 42 provides that:

Should the Security Council consider that measures provided for in Article 41 would be inadequate, it
may take such action by air, sea, or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other operations by air, sea,

or land forces of Members of the United Nations.*?

Nonetheless, every decision of the Security Council must be approved by its members, each of whom
has one vote, with a minimum of nine affirmative votes required for adoption.*?

The five permanent members are granted with veto power, which gives them the ability to block any
substantive resolution through their negative vote. Not only coercive measures such as the ones
envisaged in Articles 41 and 42 of the Charter can be subject to veto power, but also actions related
to the implementation of the Responsibility to Protect (R2P) or humanitarian intervention may be
likewise blocked through the exercise of this power. A relevant example for this analysis is the UN
Security Council Deadlock during the Syrian Conflict. On multiple occasions, the resolutions were
blocked by Russia and China against the Syrian Government, which prevented the Security Council
from addressing the humanitarian crisis and from holding the Assad regime accountable, thereby

paralyzing the Council’s capacity to act effectively.**

The third organ of vital importance, established by Article 92 of the UN Charter, is the ICJ, which
replaced the Permanent Court of Justice (PCLJ), originally established under the Covenant of the
League of Nations.* Under the UN Charter, the ICJ is considered to be the principal judicial organ
of the United Nations. Although the jurisdiction of the Court is based on state consent and only a
limited number of states have accepted its compulsory jurisdiction, all the UN state members are ipso
facto parties to the Statute of the Court, meaning that they access directly to it.*® The legal basis
followed by the Court is established in Article 38 (1) of the Statute of the International Court of

Justice*’, which expresses that the court shall apply the rules of international law that include

42 United Nations, UN Charter, Article 42, see note 3.

43 United Nations, Security Council Voting System https://main.un.org/securitycouncil/en/content/voting-system. Last
access: 05/06/2025.

44 S. Shala, “The Responsibility To Protect: How The World Failed In Syria”, World Mediation, WMO Conflict
insight, 13 March 2024.

4 M.D. Evans, International Law, p. 590.

46 International Court of Justice, States Entitled to appear before the Court https://www.icj-cij.org/index.php/states-
entitled-to-appear. Last access: 05/06/2025

47 United Nations, Statute of the International Court of Justice, annexed to the Charter of the United Nations, signed on
26 June of 1945, entered into force on 24 October 1945.

15



international conventions, international customs, general principles of law recognized by civilized

nations, and judicial decisions and the teachings of highly qualified publicists.*®

1.2 The Geneva Conventions and Additional Protocols

Alongside with the development of IHL, made possible thanks to the historical advancements reached
outlined in the previous chapter, some other important conventions and institutions were established,
all of which contributed to the creation of the discipline as we know today. A great influence was
given by the Geneva Conventions that were created over the years, which shaped the legal framework
becoming part of the body of public international law, introducing for the first time rules that had
never been brought to life before.

For the first time, attention was given to the topic related to the protection of the victims and civilians
during armed conflicts in 1864 with the First Geneva Convention, which at the time was known as
the Convention for the Amelioration of the Condition of the Wounded in Armies in the Field *°

The Convention was created under the initiative of the Geneva Committee founded by Henri Dunant
in 1863, who had witnessed the brutality of the battle of Solferino who was fought by the Austrian
Empire and the Franco-Piedmontese army. >°

In his book A Memory of Solferino, sir Henri Dunant refers to the battle of Solferino as one of the
bloodiest massacre in Europe after the battle of Waterloo.’! By witnessing to the suffering of the
combatants, Durant put forward ideas that were ahead of its time, questioning for the first time in his

book whether the existence of rules concerning the wounded. The question posed in his book is:

On certain special occasions, as, for example, when princes of the military art belonging to different
nationalities meet at Cologne or Chalons, would it not be desirable that they should take advantage of
this sort of congress to formulate some international principle, sanctioned by a Convention inviolate in
character, which, once agreed upon and ratified, might constitute the basis for societies for the relief of

the wounded in the different European countries?

48 International Court of Justice, 1946 Statute of the International Court of Justice, see note 25.

%9 Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, adopted on 22 August 1864
in Geneva, Switzerland, entered into force on 22 June 1865.

S0F. Bugnion, “Birth of an idea: the founding of the International Committee of the Red Cross and of the International
Red Cross and Red Crescent Movement: from Solferino to the original Geneva Convention (1859-1864).” International
Review of the Red Cross, Volume 94, Number 888, Winter 2012.

51 H. Dunant, 4 Memory of Solferino, English Version, Geneva, International Committee of the Red Cross (1862),
reprinted 1939.
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This visionary proposal which was formulated in 4 Memory of Solferino, established the foundations
of modern international law, together with the innovations mentioned in the previous chapter. In his
book Dunant also mentions how, together with a body of rules that protects the wounded, the creation
of a permanent national relief society would be needed in order to take care of the injured combatants
during war. On 9 February 1863, following his vision, Henri Dunant was finally able to establish a
committee dedicated to the purposes mentioned in his work. This committee became known as the
International Committee of the Red Cross (ICRC), which was created also thanks to other founding
members: Gustave Moynier, the President of the Geneva Public Welfare Society; Louis Appia;
Theodore Maunoir and Guillaume- Henri Dufour.>?

The committee finally drafted a Convention in 1864, a convention that marked the history of the
humanitarian legal doctrine, which is the First Geneva Convention which established for the first
time:

- relief to the wounded without any distinction as to nationality;

- neutrality (inviolability) of medical personnel and medical establishments and units;

- the distinctive sign of the red cross on a white ground.>

With only ten articles, the first Geneva Convention transformed the normative approach that regulated
and imposed obligations to states, limiting their conducts even towards enemies, if wounded. This
principle, for example, is regulated by the sixth article of the Convention®*, highlighting also, together
with the other articles, the fact that medical services, facilities and aid shall also be protected.

After the development of the first Geneva Convention others followed, marking the different stages
of development of the first one, adding with each one important principles and reemphasizing the
prescriptive nature of the articles contained in the Conventions.

A second Convention, renamed after the first one, was created in 1906, which replaced the previous
one adding also more articles, going more into detail and totalizing 33 articles instead of 10. Like the
first Convention, the second also stressed the importance concerning the respect of the wounded, of

medical personnel and facilities, adding also the aid and volunteer people to the list of protected units

52 Bugnion, F. “Birth of an idea: the founding of the International Committee of the Red Cross and of the International
Red Cross and Red Crescent Movement: from Solferino to the original Geneva Convention (1859-1864)”.

53 ICRC, IHL Databases. Convention for the Amelioration of the Condition of the Wounded in Armies in the Field.
Geneva, 22 August 1864.

54 Article 5, First Geneva Convention «No special agreement shall adversely affect the situation of the

wounded and sick, of members of the medical personnel or of chaplains, as defined by the present Convention, nor restrict the rights
which it confers upon them. Wounded and sick, as well as medical personnel and chaplains, shall continue to have the benefit of such
agreements as long as the Convention is applicable to them, except where express provisions to the contrary are contained in the
aforesaid or in subsequent agreements, or where more favourable measures have been taken with regard to them by one or other of the
Parties to the conflict.», see note 53.

%5 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field, concluded on 6 July
1906 in Geneva, Switzerland, entered into force on 9 August 1907.
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in article 10 of the new convention.’® Looking at these conventions it is possible to see how
regulations were actually created not to banish war, but rather to kind of humanize it while upholding
the principle of humanity finally acknowledging that even war must have limits.>’

Unfortunately, the following events that lead to the Great War, left often the promises and the
principles adopted by the Geneva Convention in the shadows. At the time the ICRC was not
responsible for the monitoring of the implementation and the respect of the rules set by the
convention, but rather it was States’ duty to implement the principles after becoming parties to the
Convention. The 1906 convention furthermore contained a clause known as si omens’$, which states
that the convention shall be considered as binding only if all parties involved in the conflict are parties
to the Convention. However, during the first world conflict, the violations reported to the ICRC were
plenty.> According to the report issued by the International Red Cross, the ICRC received plenty of
complaints and report of violations such as attacks on hospitals, and the failure to comply with
Articles 9 and 12 of the Convention which requires that medical personnel shall not be treated as
prisoner of war, but, on the bright side, it also reports that some of the provisions had actually been
respected in some cases by some belligerents, for example with the care for the wounded and sick
through the creation of effective medical services.

In 1929 a third Geneva Convention, the Geneva Convention on Prisoners of War, was elaborated and
re-adapted to the experiences of the first world war, creating a major focus related to the Treatment
of Prisoners of War.®

For the first time, a contribution to this Convention was given by a woman: Marguerite Cramer, who
was also the first woman who was admitted to the Committee of the ICRC in 1918.%!

While the first Convention focused more on the protection of wounded and sick combatants and
civilians during the conflict, the third Convention shifts the attention towards the treatment and
protection of the POW, also known as Prisoners of War, emphasizing in Article 2 the importance of
humane treatment and protection against violence. This objective is further stressed and reinforced
by other articles of the Convention, such as the principle of equal treatment without discrimination

based on race, the requirement of providing a safe lodging environment to prisoners with safe and

56 ICRC, Convention for the Amelioration of the Convention of the Wounded and Sick in Armies in the Field. Geneva,
1906, see articles 1, 6, 10-11, see note 54.

57 B. van Dijk, “Human Rights in War: On the Entangled Foundations of the 1949 Geneva Conventions ”, The
American Journal of International Law, October 2018.

%8 Second Geneva Convention, article 24 « The provisions of the present Convention are obligatory only on the Contracting
Powers, in case of war between two or more of them. The said provisions shall cease to be obligatory if one of the belligerent Powers
should not be signatory to the Convention», see note 55.

%9 L. Cameron, “The ICRC in the First World War: Unwavering belief in the power of law? ”, International Review of
the Red Cross, 97 (900), 2015, 1909, 2016.

80 International Committee of the Red Cross, Commentary of I Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, Geneva, 1952, p. 15.

81 B. Van Dijk, Preparing for War: the Making of the 1949 Geneva Conventions, Oxford, 2022.
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humane conditions and the introduction, mentioned in Article 86, of national delegates tasked with
the monitoring of the living conditions of prisoners in detention.5?

Unfortunately, the devasting events of World War II such as bombing, deportation, genocide
suffering of civilians, led to the multiple violation of the principles established by the three
conventions, highlighting how these failed to protect civilians adequately, given their non-
bindingness. The legal apparatus of humanitarian law that was created until then, was considered as
severely inadequate and inefficient , given the systematic violence that had occurred. It was after the
war that the inhumane methods of warfare and atrocities committed during the conflict started to
bring light to the real importance of human dignity. ¢

On 12 August 1949, the Diplomatic Conference for the Establishment of International Conventions
for the Protection of Victims of War was held in Geneva for the first time, which after four months,
established the following Conventions:

1. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field;

1I. Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea;

III. Geneva Convention relative to the Treatment of Prisoners of War,

IV. Geneva Convention relative to the Protection of Civilian Persons in time of War.%6

Born from the ashes of the 1934 Tokyo Drafi®, which despite its intent, it had some limitations and
did not help to limit some of the atrocities that were committed during the War. The Tokyo Draft
failed to prevent many crimes for two main reasons: first, it did not protect civilians who were
subjected to practices such as forced labor; second, states at the time were not willing to accept
binding legal constraints from the draft.®” The four conventions created in previous years were used
as a starting point, which served as the framework for the convention as we know it today. While
some provisions remained in their original form, others were partially revised or restructured to
address the humanitarian challenges emerged from Second World War. The four conventions share

the first three articles which are considered as the ‘general provisions’ or ‘common articles’ which

52 ICRC, Convention relative to the Treatment of Prisoners of War. Geneva, Article 86, 1929.

8 B. Van Dijk, “Human Rights in War”, The American Journal of International Law, Vol. 112, No.4 2018, 558.

8 ICRC, The Geneva Conventions of 12 August 1949, Geneva, 1949, p.21.

8 International Committee of the Red Cross, Geneva Conventions, adopted on August 12 1949 with the Diplomatic
Conference in Geneva.

56 League of Nations, Draft International Convention on the Condition and Protection of Civilians of enemy nationality
who are on territory belonging who are on territory belonging to or occupied by a belligerent, adopted on 29 October
1934 in Tokyo, Japan during the XVth International Conference of the Red Cross.

7 B. Van Dijk, “Human Rights in War”.
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have a more general character whose aim is to pave the way and set the legal and structural
foundations of the entire Convention.

While the first Article requires the parties to the Convention to respect the provisions it contains, one
of the major changes introduced by the new Geneva Conventions concerns its scope of application.
As a matter of fact, while the earlier Conventions were only applicable in specific and limited
circumstances, the newly introduced Article 2 had significantly broadened their applicability
becoming, according to the Commentary made by the International Committee of the Red Cross, one
of the most important articles in the Convention because of the extension it now has.®® The Article

states that the Convention shall apply:

“In addition to the provisions which shall be implemented in peacetime, the present Convention shall
apply to all cases of declared war or of any other armed conflict which may arise between two or more
of the High Contracting Parties, even if the state of war is not recognized by one of them. The
Convention shall also apply to all cases of partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets with no armed resistance. Although one of the
Powers in conflict may not be a party to the present Convention, the Powers who are parties thereto shall
remain bound by it in their mutual relations. They shall furthermore be bound by the Convention in

relation to the said Power, if the latter accepts and applies the provisions thereof.”*’

By looking at this provision, a few differences emerged, such as the application of this convention
which now does not only entail its applicability in case of declared war but shall also be applicable
to other types of conflict and in case of occupation with no armed resistance. Therefore, the
declaration of war and the recognition of the State of War are no longer needed for the application of
the Convention.

Another key provision of the Convention, which is particularly relevant for this work, is Common

Article 3, which for the first time addresses non-international armed conflicts.”®

®8 International Committee of the Red Cross, Commentary of I Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, p. 28.

8 A. Clapham, P. Gaeta, M. Sassoli, The 1949 Geneva Conventions. A commentary, Oxford, Oxford University Press,
2015.

0 ICRC, Geneva Conventions of 12 August 1949, common article 3 «In the case of armed conflict not of an international character
occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following
provisions: (1) Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed 'hors
de combat' by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded
on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:(a)
violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages upon personal
dignity, in particular humiliating and degrading treatment; (d) the passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples. (2) The
wounded and sick shall be collected and cared for. An impartial humanitarian body, such as the International Committee of the Red Cross, may offer
its services to the Parties to the conflict. The Parties to the conflict should further endeavour to bring into force, by means of special agreements, all or
part of the other provisions of the present Convention. The application of the preceding provisions shall not affect the legal status of the Parties to the

conflict.», see note 65.
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This innovation was groundbreaking because it recognized that the rules of war should also be applied
in the conflicts within one country, not just between states, making a decisive shift towards universal
humanitarian obligations.”! However, despite its innovation, this Article is still strictly related to the
roots of the Convention, which is centered on the importance of human dignity.””

Today Atrticle 3 is widely recognized as customary law, marking its importance considering that it is
the only article in the entire 1949 Convention that regulated non-international armed conflicts. The
Commentary on the 1949 Geneva Convention made by A. Clapham, P. Gaeta, M. Sassoli in 2015,
suggests a definition of ‘non-international conflict’ by referring it to a situation which involves the
participation of a state engaged in hostilities against one or more organized armed groups, who are
likewise bound by the same substantive humanitarian obligations throughout the duration of the
conflict.”

This article is particularly relevant for this current research as it will mainly focus on the conflict that
involved Syria and others organized armed groups.

The following chapter will present in detail the conflict that marked the history of Syria and will
explore the several organized armed groups that took part to the conflict. For a deeper analysis of the
conflict and the violations that were perpetrated during the conflict, a few other Articles are essential
to portray the damage that the Syrian population had suffered for many years. The Fourth Geneva
Convention covers specifically the topics related to this project which is relative to the Protection of
Civilians in times of War, in light of the fact that civilians were finally recognized as parties directly
affected by armed conflicts, unlike what was provided by the 1864 Convention, whose applicability
only concerned combatants.’* During the war, the jurisprudence did not provide any legal framework
which directly concerned the protection of civilians in times of war. This is because, throughout
history, civilians were not seen as a group to be spared from the effects of the war, but with the
evolution of the humanitarian principles the idea emerged, marking a clear distinction between
combatants and civilians, with the understanding that now civilians must be granted with immunity
and whatsoever no direct involvement in the conduct of hostilities.”> The goal of the Fourth Geneva
Convention, therefore, is not limited solely to the protection of civilians, but also it aims at preserving
their human dignity, an objective enshrined in Article 27, which however has been continuously

violated by the actors involved in the Syrian Conflict.

"1 N.Ronzitti, Diritto Internazionale dei Conflitti Armati, pp.335

72 International Committee of the Red Cross, Commentary of I Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, Geneva, 1952, p. 39.

3 A.Clapham, P. Gaeta, M. Sassoli, The 1949 Geneva Conventions. A commentary, p 416.

" ICRC, The Geneva Conventions of 12 August 1949, Geneva, Switzerland, 1949, see note 65.

75 International Committee of the Red Cross, Commentary of IV Geneva Convention relative to the Protection of Civilian
Person in time of war, Geneva, 1958, p.3.
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The Article states:

Protected persons are entitled, in all circumstances, to respect for their persons, their honor, their family
rights, their religious convictions and practices, and their manners and customs. They shall at all times
be humanely treated, and shall be protected especially against all acts of violence or threats thereof and
against insults and public curiosity. Women shall be especially protected against any attack on their
honor, in particular against rape, enforced prostitution, or any form of indecent assault. Without
prejudice to the provisions relating to their state of health, age and sex, all protected persons shall be
treated with the same consideration by the Party to the conflict in whose power they are, without any
adverse distinction based, in particular, on race, religion or political opinion. However, the Parties to the
conflict may take such measures of control and security in regard to protected persons as may be

necessary as a result of the war.”®

As it will be discussed in the following chapters, violations of this Article have been widespread,
including torture, cruel treatment in detention, sexual violence, religious persecution, all perpetrated
by state and non-state actors. All these actions committed towards the Syrian population go against
the spirt of the Article whose simple purpose is to indicate how to correctly behave towards other
human beings. Not only this Article sets these boundaries towards the civilian population, but it
actually requires States to take all the necessary precautions to protect their human dignity and prevent
such acts from being committed.”’

In addition to Article 32, other provisions contained within this Convention are also essential for
understanding to the full extent the protection it provides. Article 32, which addresses the Prohibition
of Corporal Punishment, Torture, Etc., and other forms of Inhumane Treatment, and which closely
aligns with the principles enshrined in Article 27 of the Convention. This article prohibits to the High
Contracting Parties, which would be the States that have ratified or accessed to the Convention, to
carry out acts related to torture, which is considered as attacks on the human person and which goes
against its fundamental human rights; corporal punishment and mutilation, therefore all actions which
cause physical suffering; medical experiments; other measures of brutality.”® These provisions, along
with other rules addressing issues related to access to food provisions and medical care and facilities,

protection of civilian infrastructures, accountability for serious violations, form a legal framework

"8 ICRC, Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention),
1949, Article 27, see note 65.
"7 International Committee of the Red Cross, Commentary of IV Geneva Convention relative to the Protection of Civilian
Person in time of war, p.204.
78 International Committee of the Red Cross, Commentary of IV Geneva Convention relative to the Protection of Civilian
Person in time of war, p.224.

22



that aims at ensuring the safety and dignity of civilians during armed conflicts and military

occupations.

The Convention was later enriched by two Additional Protocols which added and expanded the scope
of the Convention, an essential development considering that by the 1970s, the laws of war were
widely considered as outdated and incomplete.” Two Additional Protocols were added to the
Convention in 1977, followed by a third one added in 2005, all of which significantly contributed to
the major expansion and clarification of IHL, whose aim was to cover all aspects of human suffering
during armed conflicts.

The First Additional Protocol concerned the Protection of Victims of International Armed Conflict
and it introduced a great number innovations to the Convention, addressing crucial topics discussed
related to the conduct of hostilities, the protection of civilian population.®°

For the purposes of this study, a few articles are worth mentioning, as they would allow a deeper
understanding of the relevant protocols and the magnitude of the violations suffered by the Syrian
population. One of the core principles introduced with the First Additional Protocol is Article 48,
which establishes and marks the important distinction between civilians and combatants as well as
the distinction between civilians objects and military objectives, indicating how the operations shall
only be directed towards military objectives.! This Article is labeled as ‘Basic rule’ of the Additional
Protocol given that the principle of distinction between military objectives and civilian objects had
already been conceptualized as it was considered customary law. Nevertheless, its inclusion in the
Protocol reinforces and emphasizes its importance.’> However, although this article sets the
boundaries intended to prevent civilian deaths, the law also acknowledges how, during a lawful
attack, civilian casualties may occur even when the attack is meticulously conducted, these are
commonly known as collateral damage.®’

The protocol provides all the necessary definitions throughout its provisions, in order to understand
and interpret the scope and meaning of this article, which are essential for its application. For instance,
Article 50 defines the ‘civilians’ and ‘civilian population’; Article 49 defines ‘attacks’ and the scope
of application, covering all acts of violence and attacks conducted both by land and air and, most

importantly, it comprehends both defensive acts and offensive acts, since they both can affect the

79 J. Carey, W.V. Dunlap, R. J. Pritchard, International Humanitarian Law, Origins , p.161.

8 International Committee of the Red Cross, Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts (Protocol I), adopted on June 8 1977 in Geneva,
Switzerland, entered into force on December 7 1978.

81 ICRC, Protocol Additional to the Geneva Convention of 12 August 1949 (Protocol I), Article 48, see note 80.

8 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, Geneva, 1987, p.635.

8 M.D. Evans, International Law, p. 857

23



civilian population; Article 52 (2), defines military objectives as “those objects which by their nature,
location, purpose or use make an effective contribution to military action and whose total or partial
destruction, capture or neutralization, in the circumstances ruling at the time, offers a military
advantage” meaning that even civilian objects may lose their protective status and contribute to the
military action® All the provisions contained in the present Additional Protocol, built upon the
foundations of the 1949 Conventions are essential for this study which analyzes the and consolidates
the commitment towards civilian immunity, deepening the understanding of the breaches of
humanitarian law committed during the Syrian Conflict.

While the First Additional Protocol focused on international conflicts, a Second Additional Protocol
was added to the 1949 Geneva Convention®, concerning non-international armed conflicts and
marking important achievements for humanitarian protection. This protocol is particularly important
for several of its provisions, which have been recognized as part of Customary Law, therefore binding
on all states, including Syria, despite not being a party to the Protocol. The Second Additional
Protocol is built upon the third Article of the 1949 Convention, which was addressed earlier in this
study, as it serves as the cornerstone of human rights in situations involving armed conflicts that are
not of an international nature.3® This Protocol improves the protection of civilian persons during a
non-international conflict, ensuring the protection of their human dignity establishing minimum
humanitarian standards in internal armed conflicts, with the ultimate goal of safeguarding the human
person. This Protocol allowed the expansion of the legal framework applicable during non-
international armed conflicts, which raised concern among a few states that perceived this
development as a sort of threat to their sovereignty. For this reason, the final version of the Protocol
was cut to only 28 articles instead of 47.37 According to the Commentary on the Second Additional
Protocol made by the International Committee of the Red Cross in 1987, this Protocol contains “non-
derogable rights”, meaning irreducible rights envisaged in the Covenant on Civilian and Political
Rights. To mitigate the concerns that states had regarding the preservation of their sovereignty, in
addition to limiting the length of the Protocol, a specific provision was included in Article 3, which
clearly reaffirms the principle of inviolability of national sovereign states.® Among the several

provisions, the fourth Article of the Additional Protocol is particularly important as it holds the

8 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, Geneva, 1987.

8 International Committee of the Red Cross, Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), adopted on 8 June 1977 in
Geneva, Switzerland, entered into force on 7 December 1978.

8 See note 69.

87 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol II), see note 85

8 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, p. 1405.
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fundamental guarantees of those who do not take an active part during the conflict. In the second
provision of the Article, there is a list of prohibited acts who shall be respected at all times, which
arc:

(a) violence to the life, health and physical or mental well-being of persons, in particular murder as well

as cruel treatment such as torture, mutilation or any form of corporal punishment;

(b) collective punishments;

(c) taking of hostages;

(d) acts of terrorism;

(e) outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced

prostitution and any form of indecent assault;

(f) slavery and the slave trade in all their forms;

(g) pillage;

(h) threats to commit any of the foregoing acts®

The ICRC emphasizes the absolute prohibition of these acts, affirming their unconditional and
universal applicability. Among these violations it can be seen that the prohibition of these actions
includes violence to life, health, physical/ mental wellbeing, therefore going beyond to the content
expressed in Common Article 3. The inclusion of these specific crimes reflects a growing attention
by the international community towards the well-being and the protection of the individual, thus
ensuring the protection of the individual even in situations that do not qualify as international
conflicts.

Other articles of the present Protocol focus on the protection of civilian population and the protection
of objects indispensable to the survival of the civilian population, such as article 13 and 14 for
example, which will be discussed more specifically in the next chapter.

In conclusion, the Convention and its Additional Protocols marked an important shift towards a
binding legal framework that provides protection and safeguards human dignity during both
international and non-international conflicts. In this work, it will be shown how the Convention and
other parts of the legal apparatus have been challenged during the Syrian Conflict, describing how

these violations were perpetrated by the Assad Regime and the non-state armed groups.

8 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol II), Article 4(2), see note 85.
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1.3 Key Principles related to civilians during conflicts

Although the Geneva Conventions were among the most comprehensive bodies that focused on the
protection of civilians during armed conflicts, they are not the only body of law that cover their
protection. Nowadays, the international legal system is very broad and the protection of civilians also
has expanded towards other branches of law, such as international criminal law, human rights law,
departing from the usual humanitarian law.

This is because, attacks on civilians are one of the main features of most, if not of all wars, not
including only harm provoked by armed wounds, but also physical assault, sexual violence, rape,
torture and much more.

Because of the extent of the violations perpetrated against of the civilian population, throughout the
years several conventions and bodies of law have been created for ensuring the safety of civilians,
although their purpose has been achieved inconsistently.

The various events and conflicts, both historical and modern, have shown that civilian casualties
continue to occur despite the creation of this broad legal apparatus. Within its work, the International
Committee of the Red Cross has emphasized the importance of human dignity within the Geneva
Convention, which was later reaffirmed and expanded by International Human Rights Law, especially
through various International Multilateral Treaties, established to ensure the protection of civilians’
fundamental rights not only in times of war, but also in times of peace.

The foundations on the importance of the respect of human rights was strongly established by the
Universal Declaration of Human Rights (UDHR) of 1948, that laid the ground for important
principles concerning the right to life, liberty, freedom of thought and many more which became
universally protected.”® In contrast with the Geneva Conventions, the UDHR broadens the discourse
related to human dignity, not really focusing on its importance in times of conflict, but as a concept
that shall be respected by all members of the international community at all times, developing
principles that will be enriched in later treaties. The UDHR itself is not considered as binding, as it
considered as soft law, meaning it is not legally enforceable under international law, some of its
norms, however, are part of customary international law, therefore binding.”! Precisely for this reason,
the text of the Universal Declaration, together with other non-binding treaties, is still used as a source
of law by courts during trials. As a result, the nature of these kind of treaties shall be considered as
‘quasi-constitutional’, because their normative importance elevates beyond the status of treaty

obligations. Instead, they shall be considered as norms of customary international law, while

90 United Nations, Universal Declaration of Human Rights (UDHR), Paris, adopted by the United Nations General
Assembly on10 December 1948.
%L M.D. Evans, International Law, p. 132.
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simultaneously being part of the three primary sources of international law: customary international
law, treaty law and general principles of law.%? The rights enshrined within the UDHR have later been
developed and added to other Conventions such as: the ICCPR, the International Covenant on
Economic, Social and Cultural Rights (ICESCR), the Convention Against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment, the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) and the Rome Statute of the ICC.

Together, these bodies of law are essential instruments that provide an indispensable legal framework
that allows a deeper understanding allowing to evaluate the nature of the violations committed in
Syria by the Assad Regime and by the other Non-State actors involved. All these conventions and
treaties contribute to the assessment of the conduct enacted by the parties, which comprehend acts of
torture, rape, killing, disappearance and many more, while serving their function as a reference for
understanding the legal dimension of the Syrian Conflict. The United Nations Human Rights Office
of the High Commissioner has documented the gross violation of human rights that the civilian
population has suffered over the years, and the legal framework that will be analyzed in the present
study shall be useful for determining the accountability and the responsibility of these actions.
According to the report published by Save the Children in 2018, modern conflicts have registered an
alarming rise in civilian casualties.”® This increase is also attributed to the indiscriminate and unlawful
use of weapons and to the evolving nature of conflicts, which increasingly takes place in urban areas,
transforming the city streets where civilians live into a battleground. Given the growing complexity
of conflicts, a robust legal framework that assesses these challenges is needed. In the report, the Syrian
Conflict is marked as prime example of complexity due to the numbers of actors involved but also
for the widespread and devastating impacts that the civilian population has suffered.”*

In comparison to the Geneva Conventions or IHL, International Human Rights Law does not create
rights which only cover the combatants or the civilians, but instead it has a universal protection to the
human dignity of all individuals, without distinction.”> However, one of the main issues concerning
the UN is the accountability and the multiple failures to prevent the commitment of the atrocities such
as the Rwandan Genocide and the massacre of Srebrenica; examples that highlight the limitations of
accountability on behalf of the International Community.”®

These issues are particularly relevant for the Syrian Conflict, where the violation of human rights is

testified by the documentation that has been collected over the years, yet no effective, preventive and

92 M.D. Evans, International Law, p. 779.

9 Save the Children, “The war on Children”, Save the Children International, 2016.
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Service Institute, 2018.
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protective measures have been taken. From these two important events, it is possible to shift the
attention towards the treaties and the conventions mentioned within this chapter, which are directly
related to such authorities. The crimes committed during those events fall under the legal categories
protected under the Convention on the Prevention and Punishment of the Crime of Genocide, the
International Covenant on Civil and Political Rights (ICCPR) and under the Rome Statute of the ICC,
which has jurisdiction over war crimes, crimes against humanity and genocide.

The Rome Statute®’, which is the statute of the ICC, is a comprehensive document that collects the

codification of those known as ‘international crimes’ in its fifth article which states:

Crimes within the jurisdiction of the Court

The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international
community as a whole. The Court has jurisdiction in accordance with this Statute with respect to the
following crimes:

(a) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.”

The listed crimes within the Statute are based on pre-existing articles present in several conventions
that were elaborated even before the Rome Statute.

The Rome Statute can be seen as a broad legal instrument that provides the definitions of many
crimes, most of which have happened in Syria during the Uprising and the years that followed. With
the purpose of explaining in depth these acts, they will be divided into different categories and will
be addressed together with the legal instruments that prohibits them, where examples of other
conflicts will also be provided, in order to reinforce the importance of these violations.

This structure will allow a clearer understanding on how international norms apply to these acts of
violence, allowing to create a groundwork for the subsequent analysis of the Syrian situation.

Syria, for example, has been considered by a report issued by Freedom House, as one of the most
repressive societies in the last 40 years, responsible for committing cruel and inhumane treatment,
mass executions, starvation and also restricting fundamental rights such as the ones related to freedom

of expression and opinion.”

97 International Criminal Court, Rome Statute of the International Criminal Court, adopted on 17 July 1998 in Rome,
Italy, entered into force on 1 July 2002.

%8 International Criminal Court, Rome Statute, Article 5, see note 97.

9 Freedom House, “Worst of the Worst 2012: The World’s Most Repressive Societies”, Freedom House, 2012.
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As previously examined in the previous pages, the civilian population has been deliberately targeted
multiple times in numerous conflicts, violating the norms established by the international legal
framework. While it was previously established by the Geneva Conventions and its additional
protocols that the targeting of civilians is prohibited under IHL, the same principle has been
confirmed and reported in other legal instruments as well. Article 8 (2) (b) of the Rome Statute,
criminalizes the attacks directed towards civilians (who do not play an active part in the hostilities),
on civilian objects and on civilian areas, not categorized as military objectives. The United Nations
Security Council (UNSC) has highlighted how this principle has been violated during numerous
conflicts in many reports, such as S/2016/447, which not only recognizes the attacks towards the
civilian population, but also underscores the use of chemical weapons, highlighting the serious
violation of customary norms established under international humanitarian and international law.!%
The breaches of this important principle can be identified not only in the Syrian conflict, but also in
other conflicts such as the recent Israeli-Palestinian one, where densely populated areas have been
exposed to indiscriminate bombardments.

The unlawful use of chemical weapons has drawn the attention of the United Nations Security
Council, as it constitutes one of the most serious violations under international law. The Chemical
Weapons Convention (CWC) was opened for Signature on January 13 1993, counting today 193
parties, it establishes the absolute prohibition of developing, stockpiling and the use of chemical
weapons under any circumstances.!?!

After addressing the violation of the CWC, other grave and recurrent violations have emerged during
most well-known conflicts, involving the use of torture, widespread attacks, cruel and inhumane
treatment. These actions have violated a great number of rules established under international human
and humanitarian law. Thanks to an overview of the legal framework that will be presented, it will be
possible to grasp the amount of damage, which in many cases can be perpetrated both by the regime
authorities and non-state actors. This is because, in the Syrian case, these cruel acts were not only
carried out by state authorities, but also by non-state actors which involved extremists groups such as
ISIS, Hezbollah, the Kurdish Forces and HTS.

As anticipated, these actions are prohibited by several bodies of law, in particular within the Rome

Statute, the Convention Against Torture (CAT)!'%? and the ICCPR.!

100 Ban Ki-moon. Report of the Secretary-General on the Protection of Civilians in Armed Conflict. Reports, 2016.
https://jstor.org/stable/community.30701029.

101 United Nations, Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on their Destruction, Geneva, 3 September 1992, Article 1, general obligations.

102 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, resolution number
GA Res 39/46, concluded on 10 December 1984 in New York, United States, entered into force on June 26 1987.

103 United Nations, International Covenant on Civil and Political Rights, Adopted on 16 December 1966 by General
Assembly Resolution 2200A (XXI), entered into force on 23 March 1976 in New York.
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Torture is a method of punishment often employed by both the governs affiliate apparatus and by
non-state actors. Many international organizations have documented and reported numerous cases
concerning its widespread use, not only in Syria, but in many other contexts as well. In a report issued
by the Human Rights Council (OHCHR), torture is described as an endemic problem that
characterizes most modern conflicts. Despite the clear and universal nature of this prohibition, acts
of torture have been registered in the Srebrenica Massacre for example, where the systematic use of
torture was used against detainees, showing how often these practices go alongside campaigns of
violence and ethnic cleansing.!%

In light of these crimes, it is important to understand the importance and the role of the Convention
of Against Torture and the key rules it establishes to prevent and punish such practices. Given the
failure of the United Nations’ effort to tackle the problem of the use of torture as a method of
punishment, in 1972, the non-governmental organization Amnesty International launched a global
aimed at denouncing the systematic use of torture by state authorities, effort that led to the Conference
or the Abolition of Torture, held in Paris on December 1973.1% The report contained stories and
testimonies that confirmed the widespread use of torture practices all over the world. The broad
application of such practices has encouraged the delegations of many governments, such as Austria,
Costa Rica and the Netherlands, to bring the issue in front of the United Nations General Assembly
in order to raise international awareness about the continuing practice of torture and also to achieve
the recognition of torture by the GA as an ongoing issue that affects human rights.!% As a direct
consequence of this initiative, the following year the UN General Assembly (UNGA) included the

issue of torture and other forms of inhumane treatment in its agenda.

Another body of law, essential for having a comprehensive and clear idea of the human framework
dedicated to the protection of Human Rights, is ICCPR. Unlike some of the treaties that have been
previously discussed, such as CAT or the CWC the ICCPR is considered more comprehensive due to
the wide variety of rights it protects. This Covenant is considered as a First Generation Document,
adopted in 1966, and was established to strengthen the principles that had already set out within the
UDHR, creating a space for the respect of all civil, political, economic, social and cultural rights.
They are considered as First Generation Rights as they concern rights which involve the right to life,

the prohibition of torture and freedom of expression.

104 United Nations General Assembly, “The Fall of Srebrenica”, Report of the Secretary-General pursuant to General
Assembly resolution 53/35, 1999.
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Together with its two Optional Protocols, the ICCPR forms the International Bill of Human Rights,
alongside the UDHR and the ICESCR, which is considered as a second generation rights.!?
According to the interpretation of the Covenant presented by the Human Rights Committee in 2004
in the General Comment 31 (CCPR/C/21/REV.1/ SS.13), the legal obligations imposed on State
Parties by the Covenant carry a strong importance, as all the articles which contain provisions
concerning the basic rights of individuals, shall be considered as erga omnes obligations, meaning
that they are owed to the international community as a whole and must be respected universally.
Beyond the importance of these provisions, the Covenant is particularly relevant for the Syrian case,
especially as it was ratified by Syria on 21 April 1969. This commitment, which was taken by Syria,
further marks the violations committed by the empire even more striking, as they represent an
absolute breach of obligations that Syria had accepted.

The first section to consider when examining the principles set out in the ICCPR is the one related to
the rights that are known are ‘non-derogable rights’, meaning rights of absolute nature, which must
be respected at all times by the Parties of the Covenant. Many of these rights protect fundamental
principles that had also been affirmed by some of the treaties mentioned above, reinforcing therefore
the core principles of the Covenant, which guarantee the respect for the civil and political rights of
individuals. Article 2 of the Covenant focuses on the duty to respect and ensure the rights recognized
by the ICCPR which are directed towards all individuals. This duty is often described as having a
negative character, since it requires states to refrain from interfering with the enjoyment of these
rights. At the same time though, it also carries positive obligations, meaning that states must act in
accordance with due diligence, therefore they are expected to take real and concrete steps to prevent,
investigate and punish violations. States’ responsibility does not only apply to abuses committed by
state officials and authorities but it also comprehends non-state actors.!?® The responsibility of states,
as set in paragraph 3 of the same article is also to provide an effective remedy to those whose rights
have been violated by ensuring access to authority who can determine whether a violation has
occurred and also by adopting concrete measure needed to repair the harm suffered.!?® With regards
to the Syrian case, this obligation has been consistently ignored, resulting in the non-fulfillment of
what has been expressed by this article, especially with regards to investigating and ensuring access
to justice and accountability for victims. Article 2 occupies therefore a central position within the

Covenant, as it could be considered as one of the legal foundations on which the Covenant is built
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on. Unlike humanitarian law for example, the ICCPR can be applied both in times of war and times
of peace, as it is designed to protect civilians at all times, feature that highlight the importance of the
covenant within the international legal framework. As Paul M. Taylor underlines in his commentary,
the protection of human rights shall be continuous and indivisible, applying both in times of peace
and during times of political unrest.

The Covenant also contains other articles whose content is highly relevant to this thesis, as they aim
to protect some of the most essential individual rights. While these rights are already recognized and
protected under other legal frameworks, the ICCPR further reinforces their value. A key example is
Article 6 which emphasizes the importance of the right to life, a right which has been frequently
violated during modern conflicts, where civilians have suffered from targeted attacks, deliberate
starvation of the obstruction of humanitarian aid. This is precisely what has been witnessed in the
Israeli-Palestinian war that has been ongoing since 7 October 2023, where the civilian population in
Gaza has faced severe humanitarian consequences that involved bombardments and restrictions on
the delivery of essential supplies. The violation of the right to life does not only occur through these
actions, but can also be seen with the widespread use of torture, a practice explicitly prohibited under
Article 7 of the ICCPR. Such systematic abuses reflected a broader state policy which allowed and
normalized violence, repression and cruelty as tools of control. While many of these abuses in the
Syrian case were not committed solely by state authorities, but also by numerous independent armed
groups who are not formally bound by the Covenant, the ICCPR nonetheless requires to take
appropriate measures to prevent and stop such violations, a responsibility the state ultimately failed
to carry out.

The Assad regime’s use of physical violence was matched by an equally aggressive assault on
personal belief and identity. Repression also targeted the sphere of religion and personal beliefs, as

the regime sought to control the religious life of the population as part of its broader strategy.

This pattern is reflected in most modern conflicts, though Article 18 of the ICCPR specifically
addresses the protection of freedom of thought, conscience and religion, including the right to hold

beliefs and to express or manifest them freely :

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include
freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in
community with others and in public or private, to manifest his religion or belief in worship, observance,

practice and teaching.
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2. 2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or

belief of his choice.''°

This provision underlines the centrality and importance of freedom of belief, right that has been
persistently violated. While the full extent of these violations will be explored in a later chapter, it
crucial to acknowledge at this point how the suppression of religious identity fueled a larger pattern
of rights abuses that extended well beyond acts of physical violence. The Covenant does not only set
out a robust list of civil and political rights, but it also establish a mechanism that insures its
implementation, which is the Human Rights Committee. The Committee was established under article
28 of the Covenant with the function of supervising nations’ adherence to the treaty’s requirement
and it is composed by 18 independent experts, elected by the State Parties of the ICCPR.!!!

This body does not have binding character as they are not considered as courts under international
law, their role, however, is still crucial for the supervision it provides and for its authoritative
interpretations of the Covenant. The goal of the Committee is to encourage each state party of the
Covenant to: keep the laws in place; withdraw measures that might interfere with the Covenant’s
rights; take appropriate measures for defending the rights; ensure that new laws or policies do not
reduce the level of protection guaranteed under the Covenant.''? Article 40 of the Convention
emphasizes its monitoring role, which requires States to submit periodic reports to the Secretary
General of the United Nations regarding the measures they have adopted for the implementation of
the rights expressed within the ICCPR. The reports are later analyzed by the Committee who might
express observations or raise concerns, these observations can be expressed through the so called
‘views’, as they can’t be considered as judgements due to their non-binding nature.

Despite this, these views are very relevant and used a lot in the international legal system, given the
fact that they create and foster a system of dialogue within the international system.

When states fail to comply their three core human rights obligations, which are duty to respect, duty
to protect and duty to fulfill, the Covenant system provides a further mechanism: individual
complaints.!!® This instrument was introduced by the First Optional Protocol, allowing individuals to
bring complaints before the Committee when they believe their rights under the Covenant have been
violated. However, this procedure is not universally available, and Syria serves as an example.

According to Article 1 and Article 2 of the First Optional Protocol, in order to bring an individual
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complaint at the international level, all the domestic levels must be exhausted and, most importantly,
the State must be a party of the Optional Protocol. Unfortunately, Syria has never ratified he Protocol,
as a result, the access to international recourse was denied to the victims who suffered human rights

abuses throughout the conflict.

In light of what has been examined throughout this very first chapter, it becomes evident how the
legal discipline concerning the protection of civilians has evolved over time into a comprehensive
framework supported by several treaties and conventions. Step by step these instruments have shaped
a legal structure created not only to safeguard individuals from the atrocities of war but also to
reaffirm the fundamental principle of human dignity, which is at the heart of international law.
Through this gradual process, the international community has attempted, not always successfully, to
create tools and mechanisms which aim to prevent such violations. Despite the normative progress
that has been achieved over the years, the Syrian Conflict demonstrates how fragile is the system of
implementation of these rules. The legal instruments studied in this first chapter, starting from the
Geneva Conventions to the ICCPR or from the CAT to the Rome Statute, offer a framework that
testifies the gravity of the abuses that have occurred in Syria. All these documents go beyond theory,
providing actual practical tools which allow to understand and assess the violations that occurred
throughout the conflict.

Now that the main legal framework has been presented, next chapter will move into the historical and
political reality of Syria itself. It will explore the rise and consolidation of the Assad Regime, the
2011 Uprising and the political fragmentation it followed. The analysis will present the main actors
involved in the conflict: the Syrian Government, the opposition forces, ISIS, Kurdish Militias and
foreign powers who also shaped the conflict. Presenting the history and the actors is necessary to
properly assess the legal dimension of the Syrian Conflict, as both the actors and political dynamics

played a central role in shaping the obstacles to legal accountability.
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SECOND CHAPTER

THE SYRIAN CONFLICT: Historical and Political Concept

2.1 Historical origins and Political Background

The Syrian Conflict is widely considered as one of the most complex and multidimensional conflicts
in modern history. This is not solely due to the number of actors involved, but also because of the
intricated dynamics that developed both at the national and at the international level.

This chapter will examine how the political evolution of the Assad Regime, and of the Ba’ath party,
contributed to the outbreak of the 2011 uprising. It will also provide the background needed to
understand the country’s internal political fragmentation and how this fragmentation contributed to
the rise of unrest across the national territory. This situation ultimately led to the involvement of
numerous groups considered under international law as non-state actors, which ultimately played a

central role in what it would become known as the Syrian Conflict.

The deep political division within the country has characterized the Syrian territory for a long time,
creating internal fragmentation which was also caused by certain regional conditions and the ethnic
and religious differences present thought the state territories. The history of the Assad regime in Syria
begins in 1970, the year in which the Ba’ath Party ultimately consolidated power, appointing Hafez
al-Assad as president in 1971. His presidency marked the establishment of the first stable government
un the country, which was able to seize the power after a series of military coups.!!* In the years that
followed, the settlement of this government within the country generated strong dissent among the
population. The political group which President al-Assad belonged to was the Alawite community, a
religious minority which was composed of only 12% of the Syrian population. For years, this group
had been marginalized by the Sunni majority and by other ethnic and religious communities within
the country. Hafez al-Assad became the leader of the Ba’ath Party, which had come to power in Syria
in 1963 following a successful military coup and which was ideologically grounded in Arab
nationalism, socialism and the idea of a unified Arab identity.!!> The Regime that was established

under Hafez al-Assad, was known within the international community for its complexity. This
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complexity was marked by the mechanisms that were used by the president to establish his control
and by the intricate structures that were created to gain and maintain the power.

Understanding the power dynamics and methods used by the regime is essential to grasp the
authoritarian nature of the system that was established in the Syrian state and the consequences it
created.

Hafez al-Assad was then a member of the Military Committee, later taking control of the Air Force
and building, in the end, a military dominated party by Alawis. As a member of a religious minority,
Hafez al-Assad tried to reshape and transform the Ba’ath Party into a personalist regime, surrounding
himself with individuals who were extremely loyal to him and who often belonged to the same
religious group. The personal loyalty he built, was particularly evident with military and security
officials, which became the key to power during the rule of Hafez al Assad. When analyzing the
regime that was built under his control, scholars began to describe is as neo patrimonial.!'® This neo
patrimonial regime was founded by Hafez al-Assad and was later handed directly to his son Bashar
al-Assad in the year 2000. In order to understand the meaning of ‘neopatrimonialism’, one has to look
at the structure that the regime holds. In order to be considered neo patrimonial, the burocratic domain
of the apparatus must be penetrated by the patrimonial relation, which is able to gain its control over
the state and the society, establishing its personal control.!!”

Since the Alawite group represented a minority in a country predominantly dominated by Sunnis, one
of the regime’s first priorities was to implement a land reform and nationalization. The aim of these
measures was to dismantle the Sunni oligarchy, which ultimately contributed to stabilize the country
once Assad had consolidated full control over the state.!!®

According to Raymond Hinnebusch’s work ‘The Origins of the Syrian Conflict’, the network
involving the government, the military and the intelligence services was carefully crafted by dal Hafez
Al Assad. He surrounded himself with trustworthy individuals who held key positions across both
the military e secret intelligence, as well as in the state burocracy. Thanks to this tightly controlled
system of appointments and alliances, Assad was able to centralize power and effectively prevent the
emergence of any independent powers across the country. This strategy represented the core of
Assad’s neo patrimonial domination which was characterized by the personalization of the regime
and state apparatus. As mentioned above, roles of prestige were covered by trustworthy individuals,

a move that marked the creation of an inner circle of security elites and officials.
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The control exercised by the armed forces and military groups was known for its harshness and
brutality, exemplified by the 1980 Tadmud Prison Massacre, discussed in the previous chapter and
also known as Palmyra Prison Massacre. This event saw the killing of 1000 political prisoners who
opposed to the regime, carried out on the orders of President Hafez al-Assad, following a failed
attempt of assassination against him by members of the Muslim Brotherhood. Another display of the
brutality of the regime was in Hama, where thousands were killed after a failed insurgence, event that

confirmed once again the control that Assad had on the country.'?®

This system established by Hafez al-Assad, built upon tightly monitored interpersonal relationships,
is included by Hinnebusch in his definition of the Syrian regime as a form of ‘Populist
Authoritanism’. Before delving into the explanation of this concept, there are two pillars of the Assad
power that must be included in this work. Assad not only used clientelism to gain loyalty and support,
but also patronage, both were essential for reinforcing the system. Clientelism foresees individual and
group favors in exchange of support and obedience. Clientelism is considered by Hinnebusch as an
element that was at the base of the PA, meaning the Populist Authoritarianism, which is described as
a political strategy through which the Assad regime gained through practices such as clientelism.!°
Assad did not use democracy or liberal institutions to build his strength but rather he was able to
dismantle the old Sunni oligarchy through land reforms, nationalization and state employment. Assad
gained the loyalty of the Sunni rural poor. During this phase, in order to receive support and political
loyalty, the PA system maintained a social contract, providing subsidies, education, public
employment and basic welfare.

The other essential element needed to maintain the power was patronage. Contrary to clientelism,
patronage did not function with individuals, but rather it worked at a higher political level, targeting
directly social groups, such as the Alawite and the Baath Party. The concept of Populist
Authoritarianism explained by Hinnebusch is essential when analyzing the regime built by Hafez Al-
Assad, as it gives a solid explanation on how the regime was able to rise and maintain its control and
power through decades. '?! The paper Syria under Al-Assad Rule: A Case of Neopatrimonial Regime,
while highlighting the importance of the extensive analysis provided by Hinnebusch, it also provides
important critiques, drawing the attention towards topics that were left in the shadows by his analysis.
One of them is the role of sectarianism. While Hinnebusch only focuses on the neo patrimonialism

and the populist authoritarianism aspect, it leaves behind the secretarian dynamics.
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The secretarian reality influenced the distribution of power, favoring only one small circle. As
mentioned above, the consolidation of power relied only on the dominance of religious minority,
leaving the majority of the population marginalized.

This critique was raised by two important authors that focus on Middle East’s related issues: Nicholas
Van Dam and Eyal Zisser, whose study mostly focuses on the role of the Alawite community in the
consolidation of power.!?

Including this information within this work contributes to a more comprehensive understanding of
the structure established by the president, not only from an economic perspective, but also through
the complex dimension of the religious dynamics and internal divisions within the country.

The structure of the regime remained unchanged for the following decades, but it was during the
events of the 1990s that the Assad system began to crack. Several events allow us to gain an insight
into how, unlike other countries where the Arab Spring took place, Syria was the only one where the
uprising turned into a bloody civil war. The different authors that have been discussed throughout
these chapters, have offered a distinct analytical perspective on the transformations that began in
Syria during the 1990s. First of all, it is important to note that Hafez al-Assad’s son, Bashar, was first
appointed Secretary General of the Ba’ath Party and that only in 2000, after his father’s death, he
became president. To understand more deeply the regime's control over the state apparatus, it is
important to note that, in order to maintain the Assad family's control of power, Hafez amended
Article 83 of the Constitution, lowering the minimum age required to become president so that his
son Bashar could obtain the position.!??

In the final years of Hafez al-Assad’s presidency, Syria’s economy began shifting towards a sort of
economic liberalization. This transition laid the groundwork for Bashar al-Assad’s leadership, which
he presented as a form of ‘modernized authoritarianism’ which did not only aim towards an economic
reform, but it also aimed at fostering advancements in the social and scientific spheres. The turning
point in his trajectories came precisely from these liberalization initiatives, which portrayed Bashar
al-Assad as a western orientated reformer. However, while the reformist agenda initially portrayed
Bashar al-Assad as a Wester oriented reformer, various scholars have argued that these liberalizing
measures ultimately contributed to the weakening of the regime’s internal cohesion. In line with the
work The Origins of the Syrian Conflict, one can understand that, the changes that were introduced
by Bashar, marked a shift that took the “populist authoritanism’ towards ‘post populist authoritanism’,
that pushed on the encouragement of private and foreign investments to achieve growth, creating in

parallel a rising inequality and social dissent. According to Raymond Hinnebusch, Bashar had
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underestimated the risks of political openings and economic liberalization. With the goal of
implementing these changes, Bashar had to distance himself from the old guard of the Ba’ath Party,
which ultimately led to the weakening of internal integrity which later resulted into the erosion of
Baathism itself. These internal changes led to the disruption of the balance of power that had
represented the backbone of the regime up until that moment.

Bylal Salaymeh, researcher in International Relations and Politics, has however focused on the socio-
impact of the liberalization, arguing how the changes made by the regime had primarily benefitted a
narrow elite closely linked to the president. In his work the author states that this new system had
enriched a small group of crony capitalists, which therefore resulted in an incrementation of
inequalities and resentment of those segments of population that had been excluded. A third
perspective has been analyzed by Angela Joya, expert in the Middle East, within her work Syria and
the Arab Spring: The Evolution of the Conflict and the Role of the Domestic and External Factors
where she argues that the weakening of the Baathist institutions had led to the resurgence of Islamist

t.124 The shift towards a free market, implemented under Bashar’s presidency, allowed

movemen
Islamist actors to regain influence in the Syrian society. Religious actors increasingly began to take
on a greater role in areas that had previously been under state control. By doing so, this shift gave rise
to what in the article is referred as ‘Regio-mercantile complex’, which would be a blend of religious
influence and market dynamics that allowed Islamist to expand their presence, ultimately
undermining Syria’s identity.

The emergence of these two opposing poles, represented on one side by the authoritarian Assad
regime and on the other hand by the growing presence of Islamist groups increasingly embedded
within society, marked the beginning of a phase in which the population became subject to systematic
violations of fundamental rights on several fronts, both by the military groups belonging to the state
and non-state armed groups. It is within the context of these fragile and uncertain conditions, as
previously discussed, that the 2011 uprising found its origins. In March 2011, groups of students,
activists and intellectuals began peaceful protests aimed at achieving fair economic, social and
political rights for the entire population.!?

The first chapter of this dissertation introduced the main legal instruments designed to protect the
freedom, life and the fundamental rights of individuals. In light of the events and the issues examined
so far, it becomes clear that, even before the outbreak of the uprising, there was a lack of effort in

protecting civilian rights.
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As previously discussed, these violations were perpetrated systematically for years, with the sole
objective of preserving and maintaining power and dynasty control, thus ignoring the importance of
fundamental rights.

The first chapter is a useful tool that helps to identify and to contextualize the initial violations
committed by the Assad regime within the framework of international law. Among the rights that
were undermined and ignored most persistently, lays the right to freedom of thought and expression.
Political dissent against the regime was widely discouraged and suppressed. In a country governed
by a minority, any form of opposition by the Sunni majority or by other religious groups was
perceived as a threat towards the regime and towards social stability, and was therefore harshly
repressed. Along with the violation of freedom of thought, the population suffered restrictions on
religious freedom. The restrictions placed on freedom of thought and religion clearly go against the
core principles established within the international legal framework UDHR Declaration of Human
Rights and the ICCPR.!2¢ Since Syria had acceded to the ICCPR in 1969, it was bound to respect the
freedom of opinion, expression, thought and religion, enshrined in articles 18 and 19 of the
Convention. another significant event to consider, already mentioned in this chapter, is the dramatic
case of torture that took place in Tadmur prison, a symbol of the regime’s brutality. One thing to
consider when evaluating this case is that the CAT was adopted in 1984 and entered into force in
1987, therefore after the events of 1980. Nonetheless, both the UDHR and the ICCPR are testimonies
to the fact that, even though the CAT had not been developed yet, he event can still be considered a
clear violation of International Human Rights Law.

The main movement that had emerged among the protesters was initially pro-democracy with the aim
of achieving respect for fair economic, social and political rights for the entire population. However,
in a short time the peaceful demonstrations soon took a different turn due to the harsh repression
carried out by the government, which caused numerous casualties among the civilians and triggered
a deep feeling of distrust among the population towards the state authorities.

The growing lack of trust became a unifying factor that significantly strengthened Islamist groups,
which received support from external powers whose goal was to overthrow the Assad Regime. This
led to the creation of a growing tension that consequently led to the formation of both internal and
international alliances. Once this situation reached a critical point, it escalated into a civil war which
led to the internal fragmentation of the state.

It was precisely the escalation of violence employed that took place as a means to suppress the protests

that marked a transition from localized unrest to a widespread militarization.
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The force used to counter the protests was disproportionate and, what is essential to analyze in the
context of this study, is that there was not only an escalation of violence, but also an escalation of
political and social conditions that led to a civil war. These developments gave rise to three key
consequences: the fragmentation of the country and its population, the militarization of the regime
and consequent armed resistance and militarization of the opposition, and the internationalization of
the conflict. The concept of violent escalation refers to the dipropionate and unjustified use of force
by the state in response to peaceful demonstrations, an approach that stands in clear violation of
international law.

As a consequence of the repression enacted by the regime which included deployment of armed forces
such as tanks, snipers and checkpoints, the opposition started to take up arms.!?” The event known as
The Siege of Hama, during which the regime carried out a violent siege to suppress 40.000 peaceful
protestors, stands as a key evidence of the deliberate violence that characterized the regime’s

repression. 28

Armed resistance began to emerge from several fronts and in various forms, for
example through the creation of the so-called Free Syrian Army, composed by a large number of
military defectors. These armed forces began to spread in many areas of the state, especially in Sunni
majority territories, areas where the regime violence had been most severe.!?’

The first consequence that emerged from the conflict is fragmentation. Based on the analysis that was
presented earlier, many opposition groups began to form and, as the conflict unfolded, non-state and
international actors began to gain influence among the population. Though, it is important to know
how fragmentation did non only involve the opposition, but was also found within the regime. At the
beginning of the Uprising, the Syrian Arab Army remained largely intact, with very little military
defection. The cohesion was maintained through the secretarian structure of the regime and of the
military components, which allowed the concession of economic interests and privileges. However,
in the following years, this cohesion gradually eroded. According to Hinnebusch’s analysis, over
295.000 soldiers eventually defected. Such conditions led to a significant consequence: the
militarization of the regime

The gain further strength, the regime relied on new security forces such as the National Defense
Forces (NDF), which had been created to attract civilian volunteers as a result of the great number of
defections and the Shabiha. Shabiha were irregular militias composed largely from Alawis that
belonged to poor and marginalized backgrounds, where they took part to smuggling networks and
criminal activities. Assad was able to incorporate this group to the regime’s apparatus as Shabiha

militias were loyal to him and had an anti-Sunni sentiment, for this reason they were soon reorganized
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and coordinated with the aim of suppress dissent. In exchange with their service they were granted
with economic gains and impunity.

The Shabiha militias were allowed to use their power to loot, extort and kidnap people and their
actions soon escalated to brutal forms of repression which also included rape and murder.!°

The Syrian conflict, according to the evidence collected so far, is known not only for its duration but
also from the its complexity, also given by the large number of actors involved. The population was
in fact forced to confront both the regime’s repression and the increasing influence of non-state
groups, which gradually gained ground in the Syrian territory, causing the Assad regime to loose
numerous territories. This fragmentation, combined with the collapse of centralized state authority,
transformed Syria in a contested space where state and non-state actors engaged against one another
with the use of prolonged violence. It is within this context that the internationalization of the conflict
begin to unfold, involving other international actors that will be explored in the next sub-chapter.
Understanding the evolution and the effects of the conflict entails a study of the actors involved,
which will deepen the understanding of the different events and will help this work reach the answer
of the research question of this work, grasping all the violations that the civilian population had to

suffer for more than ten years.

2.2 Main actors of the Conflict

The chapters presented this far have provided the necessary background and conceptual tools required
to fully understand and grasp the core focus of this thesis, which will be addressed in detail in the
third chapter. In this chapter, the various actors who have participated and shaped the conflict through
their involvement will be presented, along with how the alliances formed among the regime’s
supporters and the anti-regime coalitions deeply marked the course of the conflict, contributing to the
massacre endured by the Syrian population throughout the long eleven years of war. The following
section will present the main groups that took part in the conflict, which will be organized according
to their affiliation. The term ‘affiliation’ is used here because, in order to provide a clearer
understanding of events, it is useful to start with the different coalitions that were created. Indeed, the
main actors in this conflict will be divided into two broad categories: the pro-Assad forces and the

anti-Assad forces. By highlighting this fundamental division, this section will also point out the
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influence and support provided by international powers, which had also contributed to the complexity
that has long characterized the Syrian Conflict.

This chapter aims to present the most significant parties involved in the Syrian conflict, focusing on
those whose presence and operations became central in defining the nature of the hostilities. The goal
here is not to provide a list of all the forces that have intervened throughout the years, but rather to
highlight the actors that played a key role in the violation of IHL and international human rights.
The description and the outlining of the military structures, the political affiliations, the territorial
control and alliances will provide the necessary background that will foster the understanding of the
evolution of the conflict into a non-international armed conflict, concept that will be further explained

in chapter 2.3.

2.2.1 The pro-Assad forces

During the conflict, numerous actors aligned themselves with the regime, giving a firm support to
Assad’s presidency and to the dominance of the Alawite minority in the government. As previously
introduced, the Syrian Arab Army played a crucial role acting as the primary pillar of support for the
regime throughout the al-Assad presidencies, therefore serving both Hafez and Bashar, even during
the outbreak of the uprising. The previous chapter has already outlined the main characteristics of the
Syrian Army, which also represents the direct cause of the strength and resilience that Syria had
throughout the duration of the Syrian Conflict. The system of personal loyalty and sectarianism,
introduced by Hinnebusch in his work, provides an important interpretative lens through which the
army’s internal functioning can be understood. The Syrian state’s defense structure was based on the
protection and preservation of the Alawite minority which, as demonstrated so far, held the power of
the state. This interpretation is shared by the broader academic literature on the Syrian civil war,
which generally agrees on the fact that the army operated through a neo patrimonial structure. This
system enabled the government to exercise direct control over the armed forces, which were widely
known for their brutality and harshness, as highlighted in several episodes discussed in the previous
chapter. Among the scholars who share this view, in addition to the frequently cited Hinnebusch, is
the director of the Moshe Dayan Center for Middle Eastern and African studies who longed focus on
the Assad Regime, and which supported the idea that the control exercised by the government was

instrumental to dismantle the Sunni Oligarchy.!?!

BL g, Zisser, “The Syrian Army: Between the Domestic and External Fronts”, Middle Eastern Review of International
Affairs, Vol. 5, No. 1, 2001.
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The Syan Arab Army was considered the guardian of the regime, with almost 200,000 officers and
troops, 90% officers of which, until Hafez al-Assad’s death, belonged to the Alawite minority.!3?

In both works, emerges how Assad was able to maintain this strict loyalty through the use of a patron-
client interaction, which rewarded soldiers with power and financial earnings.

While Zisser’s work only focuses on the composition and loyalty of the army until Hafez’s death,
other sources offer deeper examination of the military’s international dynamics. These aspects have
been explored for this thesis through a comparative analysis of the two key works: Hinnebusch’s
study, which serves as the framework for this chapter, and research conducted by the Institute for the
Study of War, which adopts a similar analytical approach.!*3 As previously noted, Zisser’s
contribution is limited in scope and does not address how the army’s organization evolved with the
onset of the Uprising. For this reason, the other two studies just mentioned, will be employed to
outline the key features of Assad’s army during the civil war.

Both sources highlight a mass defection of military personnel as a consequence of the Syrian
Uprising. In comparison with Zisser’s data, it is evident that in the period following Hafez al-Assad
death, the army experienced a substantial increase in personnel, reaching approximately three
hundred thousand troops in the years right before the civil war.!3* This number, according to the data
reported in Army in All Corners and The Origins of the Syrian Conflict, is said to have collapsed due
to dissertations, defections, and combat attrition, causing the army’s manpower to drop significantly
between 2014 and 2015.133136

Hinnebusch further raises the estimate of the army’s personnel losses, stating that the number of
defections exceeded half of the total forces, reaching a total number of 60%.

Such dramatic collapse in manpower, within a regime that had built its authority on the control it
exercised over the military apparatus, led the government to restrict the ability of men to leave the
country, and to increase its reliance on various paramilitary groups, which became fundamental in
preserving the power held by the Alawite leadership. Among the domestic forces the regime turned
to, there the Shabiha and the NDF whose support help the government to face the great number of
defections. The first group who stood by Assad’s side were the Shabiha, created between the 60s and
the 70s, during the military coups who led Hafez al-Assad to power in the 1970.!37

132, Zisser, “The Syrian Army: Between the Domestic and External Fronts”.

133 J. Holliday, “The Assad Regime”, Institute for the Study of War, Middle East Security Report 8, March 2013.

134 C. Kozak, “An Army in all corners. Assad’s campaign strategy in Syria”, Institute for the Study of War, April, 2015,
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The Shabiha, also known as sh-b-h (z - < - u%), whose translation stands as ‘ghosts’, were groups of
civilians fighters who came from different backgrounds, which were identified back then as
smuggling groups.!3®

Their history has close ties to the Assad family as, following the analysis presented by the manual
The Alawis of Syria. War, Faith and Politics, edited by Michael Kerr and Craig Larkin, after their
creation they were joined by Malek al-Assad, family member of Hafez al-Assad who, after the
creation of these groups, had participated to their illegal activities, using the powerful connections of
his family to expand what had become an illegal smuggling enterprise. They were soon implicated in
a range of serious abuses, such as organized crimes operations, enforced disappearances, sexual
violence and targeted executions. These criminal groups were established in Syria’s coastal regions,
with their origins traced back to Latakia, a port city located in the north-west of the country.

Their involvement with the Uprising was registered and reported for the first time by Western media
in 2011, before that time the Shabiha always had remained known mostly locally. Their involvement
with the government was not only the result of their ties with Malek al-Assad, but also stemmed from
the religious affiliation they shared. This connection was rooted in the fact that, like the members of
the government, the Shabiha came from an Alawi background. This common religious identity
fostered a deep sense of loyalty to the regime, as belonging to the same sect laid the foundation for
the state’s decision to provide military and financial support to these groups, leading ultimately to an
integration into the core of the Syrian Political System.!*° In 2013, during the conflict, some groups
affiliated with the Shabiha were incorporated into the NDF, a paramilitary group.'4’ The NDF were
considered as the most important militias involved in the conflict, as they were sponsored by the state
and therefore, considered as semi-regular armed forces. The NDF militias were in fact incorporated
within the army, and were also granted with salaries, weapons and the necessary combat equipment
by the government. Presented for the first time through an online video in 2013, which introduced the
troops, the NDF counted military presences that reached 100.000 soldiers.!4!

Their very first operation took place in Daraya and was framed as a counter-terrorism effort, but by
2015 the militias had already managed to gain control over parts of Aleppo and the capital,

Damascus. 42
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According to the source Army in all corners. Assad’s campaign strategy in Syria, the formation of
the NDF was sponsored and made possible not only by the Syrian Government, but also thanks to
Iran and Lebanese Hezbollah. Some of these groups, were prepared through a training which took
place under the supervision of the Iranian Revolutionary Guard and Hezbollah operatives, in
specialized facilities across Iran, Syria and Lebanon. Other NDF groups, at the same time, did not
receive the same treatment and operated as secretarian gangs.

Altogether, these military divisions served as the right arm of the regime. In an effort to increase its
control over them, the government reorganized the groups into ‘National Security Committees’, so

that they could operate directly under the authority of the Syrian Ministry of Defense.!#?

The actors presented can be considered as local militias, who however gained some help and training
from other international actors, but remained mainly based within Syria’s borders. To conclude this
section related to the military supporters of Assad, it is now necessary to shift the focus towards the
international actors. This is because, certain foreign powers played a fundamental role in the course
of the conflict, further altering its trajectory and outcomes. Among the international actors that
contributed to the military campaign of Assad, Iran was one of the most influential. In order to
understand the relationship between the two states, it is essential to examine part of Iran’s history,
which was also shaped by revolutionary movements that radically altered its trajectory. According to
several sources, Iran is considered one of the most influential regional players, thanks to the leading
role it played during the battles which involved Syria and its opposition.!#* Looking back at the history
of the two countries, it becomes clear that their alliance was consolidated in relatively recent times,
primarily due to transformations that took place within Iran. The historical and political evolution of
Iran is examined in this analysis by The Syrian Conflict: The Role of Russia, Iran and the US in a
Global Crisis, a work that accurately outlines how Iran’s history became intertwined with the Syrian
conflict.

Until 1979, the country now known as Iran was referred to as Persia, a monarchy ruled by the Shah
dynasty and therefore, not considered a part of the Arab countries.

The Persian population was under the rule of Mohammed Reza Shah Pahlavi, who was the head of
the autocratic government that detained the power. To understand Iran’s political trajectory, the year
1979 must be taken as an historical reference point. The reason is simple: it offers a clear
chronological framework for understanding the nature of the country before and after that pivotal

year. For the purpose of this thesis 1979 will serve as a starting point, enabling readers to grasp how

143N, Salim, “Integration of National Defense and Shabiha Militia to National Security. Government ‘Circular’ Confirms
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Iran’s domestic changes eventually intersected with Syria’s history. Until that time, though the
country was steadily moving towards a path of modernization and wealth thanks to the oil revenues,
the raising social inequalities marked the discontent of the population.!4> Meanwhile, as the discontent
continued to emerge among the population, another significant development was rapidly spreading
throughout Syria, which is the population’s gradual alignment with Shi’a Islam. This evolution
marked the first meaningful intersection between the two countries, as in1973, Alawite Islam was
formally recognized as a branch of Shi’a Islam by the Shi’a leader named Ayatollah Musa Al- Sadr.!4¢
This religious alignment led to the emergence of several opposition movements across the country,
ultimately paving the way for the rise of Ayatollah Ruhollah Khomeini, as a prominent leader.
Khomeini strongly opposed to the Shah dynasty, which at the tie held power in Persia.'4” Returning
to 1979, the previously mentioned turning point, and maintaining the focus on the growing social
discontent and the spread of these religious beliefs, it becomes possible to understand how these
factors ignited the Iranian Revolution. This revolution led to the collapse of the Shah dynasty, a pro-
western monarchy resulting in the establishment of the Islamic Republic, under the leadership of the
revolutionary leader Ayatollah Ruhollah Khomeini.

According to the literature available on the topic, it emerges how the Iranian Revolution had produced
two opposite reactions, when observing Syria: an external and an internal one.

Starting from the internal production of effects, the primary source written by Ghaidaa Hetou, analyst
and scholar specialized in Middle East, outlines how the same Iranian Revolution had actually
inspired anti-regime sentiments in Syria. In particular, it encouraged the Muslim Brotherhood, a
Sunni Islamist movement, to develop plans to overthrow Hafez Al-Assad’s regime between 1979 and
1982. However, when analyzing the external production of effects, the evidence suggests that a strong
alliance between the two countries was emerging. The friendly relations between the two were built
upon various factors. One of them, came from the instability that MENA, the broad region which
included Middle Eastern and North African countries, was experiencing. A critical turning point was
faced by Syria in 1979, when Egypt had broken its alliance with the Arab States by signing a bilateral
treaty with Israel, a treaty commonly known as Camp David Accords, which put to an end to the
Egyptian-Syrian frontline against Israel.!*® This pivotal moment, which had caused the loss of an ally
in its fight against Israel marked a growing alignment with Iran, which took a firm stance in support

of Syria, opposing Israel’s existence. The endurance of their relationship was also tested during the
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conflict, during the Iran-Iraq war, which began when Iraq had invaded Iran, conflict that lasted from
1980 until 1988. Syria’s support was also granted by the fact that the head of state of Iraq was Saddam
Hussain, who had appointed himself as ‘guardian of the Arab Lands’. This self-designation reflected
his belief that he was the legitimate leader of the Arab War, reason that led Syria to perceive him as
a threat, for the safety of the state.!*’

Once the Syrian civil war had erupted, the Iranian forces backed the Syrian government by providing
military assistance that led to an increase in the number of troops deployed with the pro-Assad
military structures. Iran did not limit its involvement with the deployment of its own military
personnel in the Syrian territory but rather, it reorganized Assad’s military apparatus. This, had
contributed to the establishment of the NDF and with the recruitment of Shi’a fighters from countries
such as Iraq, Lebanon, Afghanistan and Pakistan.!>® According to the work of Christopher Phillips,
which focuses on the key international players involved in the Syrian conflict, Iran’s intervention
proved to be crucial for Syria. Many of the armed forces introduced by Iran into the Syrian territory
played an essential role in battles such as Qusayr in 2013, Qalamoun both in 2013 and 2014, and the
confrontation in East Aleppo in 2016.

However, the alliance between the two states brought not only military benefits for Syria, but also
paved the way for the involvement of an additional actor that would become a strategic ally of Assad
alongside Iran. This actor is Hezbollah, a paramilitary group that initially emerged as a non-state actor
in Lebanon in response to the invasion of Israel in Southern Lebanon in 1982.!3! Hezbollah was born
as a Shi’a resistance group whose primary aim was to fight Israel’s invasion of Lebanon, and which
subsequently aspired to reshape the country’s political order by promoting Shi’a revolutionary
Islamic ideas within a predominantly Sunni and Christian political system.!>? Though Hezbollah was
initially created by Shi’a Clerics coming from Iraq and Iran who had been inspired by the Islamic
Revolution enacted by Ayatollah Ruhollah Khomeini, the ‘patron’ who founded, supported
financially, organized the troops was Iran, reaching its peak during the mid 1980s. Indeed, Iran was
the main founder of Hezbollah, but also Syria had cooperated with the creation of this non- state actor,
in order to counter the weight of the military forces of Israel and the South Lebanon Army, who was

an Israeli ally.!>3

Although Iran and Syria cooperated in the creation of this paramilitary group, the
objectives pursued by the two states during the Lebanese civil war were significantly different. Iran’s

primary goal was to export the Islamic Revolution to Lebanon, an aim which was pursued through
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Hezbollah, the Shi’a group inspired by Khomeini’s doctrine. Syria, on the other hand, was mainly
interested in maintaining the political and military control it had acquired over the Lebanese territories
during the 1970s.

A very relevant source however, deconstruct the relationship built between Syria and Hezbollah,
highlighting how these two actors have not always stood on the same side. The source Power Points
Defining the Syria-Hezbollah Relationship, shows that the relationship between the two has been
shaped by moments of cooperation and moments of tensions, key historical moments of their bilateral
relationship which are essential to fully understand the nature of the bond that developed between the
two countries. The tension between these two, emerges from Syria’s history in Lebanon. Although
Hezbollah acted as a conduit between Iran and Syria, allowing the preservation of the alliance and
the diplomatic ties between the two states, it also became at times a source of tension for Syria.!>* As
discussed in earlier sections, Syria managed to gain control over parts of Lebanese territory following
the intervention ordered by Hafez al-Assad in 1976 during the Lebanese Civil War. This intervention
was considered indispensable in order to prevent the loss of the Maronite Christians, who were
considered allies of the regime.'>> Initially, the Syrian presence in Lebanon was described by the
Middle East Research and Information Project as a ‘balancer’, namely a figure capable of promoting
peace by balancing the various factions who were present within the Lebanese territories. However,
the same source later contradicts this view, indicating that Syria’s presence was not strictly linked to
a mediatory role, but it was instead driven by specific strategic goals and interests.!>® The assistance
provided to Lebanon allowed the Syrian armed forces to maintain control over parts of the territory
for more than three decades, actively influencing the political life of the country. The relationship
between the two states began to deteriorate during the 1980s, when the expansion and growing
strength of Hezbollah led to clashes between the two actors, consequently challenging Syria’s
territorial control in Lebanon. The following clashes had however confirmed the dominance of Syria
in the 90s, followed by a consequent acceptance of Damascus’ supremacy by Hezbollah.

Going fast forward to most recent times, the cards on the table had turned during the Syrian Civil
War. Though Hezbollah had sided with Bashar al-Assar, the government feared that the intervention
would weaken Syria’s state sovereignty, allowing its competitor to gain control of the territories of
the state. The regime fear eventually proved to be well-founded. As reported by the Carneige Middle

East Center, once Hezbollah entered in Syria in 2012, its mission rapidly moved from assisting
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militarily Syria to an apparatus which operated semi-autonomously within the Syrian territory. While
the intervention was crucial for the survival of Assad’s regime, Hezbollah had simultaneously
established a network of influence that extended beyond simple military operations.

According to Mohanad Hage Alj, researcher for the Carnegie Middle East Center, both the group and
its Iranian sponsors had built military, political and social structures of power that were independent
from Syria’s state institutions.!>’

The evolution aligns with Raymond Hinnebusch’s interpretation of the conflict, according to which
the fragmentation of the Syrian military forces, described within this chapter, led to a growing reliance
on foreign militias, Hezbollah among them. What initially had begun as cooperation, gradually turned
into a relationship of dependency, where both Hezbollah and Iran backed the armed forces and
coordinated certain military operations of the Syrian Army. The initial fear of Assad had become
tangible as Syria’s defense no longer was held in the hands of its national forces, but was starting to
become shaped by external and by non-state actors who were also pursuing their own strategic

objectives at the same time.

The final actor which will be presented in this chapter, which is also the most influential among the
pro-Assad forces, is Russia. Following the outbreak of the uprising, Russia emerged as Syria’s most
decisive ally. This alliance, however, came before the 2011 uprising, tracing back to the Cold War
period. Diplomatic relations between Moscow and Damascus were originally established following
strategic interests, rather than ideological. The first contacts between the two countries took place

during the 1950s, shortly after Syria gained independence from France.!®

During that period, the
American presence in the Middle East was already firmly established, which led Syria to ally with
the Soviet Union in an attempt to counterbalance the influence of the United States in the region.
Syria’s geographical position was considered strategically significant, as it also provided access to
the Mediterranean Sea. It was precisely because of this strategic location that Syria became contested
area between the USSR and the United States during the Cold War. Washington expressed concern
that a possible alliance could result in what Ghaidaa Hetou describes in her work as a ‘soviet satellite’,
which would have enabled the Soviet Union to exert control over the territory. From Washington’s
perspective, the alliance represented an unfavorable turn of events as by the 1970s, under Hafez al-

Assad, Syria became the most reliable ally in the middle east for the Soviet Union, alliance that was

officially established in 1971, with the signature of a written agreement. !>
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Analyzing Roy Allison’s perspective, International Affairs’ expert, this alliance was based on mutual
benefit: the USSR provided military support with arms, training and technical assistance, while Syria
granted access to strategic facilities.!®® The agreement allowed in fact the establishment of the soviet
naval base in Tartus, port area of Syria, which allowed the presence of soviets combatants, cargo
ships and submarines in the port. This granted the Soviet Union to have a strategic position in the
Mediterranean.

The same study analyzes how their relationship was nonetheless shaped by a mutual distrust, which
at the time had jeopardized their alliance. Tension emerged when the Assad regime had banned the
Syrian Communist Party from operating within the Syrian territory and when Syria took actions that
countered Soviet interests during the Lebanese Civil War. Despite these frictions, cooperation was
eventually restored in the1980s, through the signature of a Treaty of Friendship and Cooperation,
which formalized their partnership throughout the whole decade. However, with the collapse of the
Soviet Union in 1991, the power structure in the world had changed, making the US as primary
guarantor of international security and therefore, leaving Syria without its former ally, who had
withdrawn from the territories of the Middle East. This period of time is known in International
Relations as ‘pax americana’, with the establishment of US dominance all over the world, especially
in the Middle East where by that time, Russia was too weak to intervene.!®! The global order remained
largely unchallenged throughout the 1990s, but by the early 2000 the foundations of the American
hegemony had begun to erode. The decline was caused by a combination of factor such as the
protracted and costly occupation of Iraq, the 2008 global financial crisis which had challenged and
undermined the US worldwide economic leadership and, lastly, the degreasing strategic importance
of the gulf 0il.'®? All these factors had contributed to the gradual loss of grip that the US had over the
Middle East, creating consequently favorable geopolitical conditions for competing powers.

Among the competing powers, Russia was able to seek the favorable variables which allowed to
reassert its influence and challenge the US dominance. The re-emergence of Russia was confirmed
with the conflict escalation, when Russia had intervened as a protector of Syria’s state sovereignty
and as the guarantor of order against the ‘terrorists threats’. Like Iran, Russia had also participated to
the reorganization of Assad’s army in 2015, marking a decisive turning point in the conflict. Together
with Syria, Russia had created the 4" assault Corp, which was ultimately composed by regime-loyal
units trained and supervised by Russian officers. This initiative did not only provide Assad with

strong military support to face the opponents, but it also allowed Russia to institutionalize a
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permanent presence in Syria.!% Additionally to the military support that it had provided, Russia’s
role extended far beyond military assistance. Russia had provided diplomatic support to Syria, acting
as a shield between Syria and the United Nations Security Council. During the conflict, the Council
had attempted to adopt several draft resolutions, three of which invoked the R2P doctrine, who would
have allowed a humanitarian intervention in Syria, needed to respond to the widespread human rights
violations. However, these resolutions were soon vetoed both by Russia and China.!%* In 2014 a fourth
resolution, this time to the ICC, was vetoed which prevented the court from investigating the
commission of crimes against humanity, perpetrated by the regime.!%> Moscow justified its position
by invoking the Principle of Non-Interference, which is enshrined in Articles 2(4) and 2(7) of the UN
Charter!'® and a violation of Syria’s sovereignty and political independence. Russia’s position was
also influenced by a prior Resolution that had allowed a military intervention with an R2P focus.
Russia argued that allowing the intervention of the Security Council would have ultimately led to
something similar to what happened in Libya with the Resolution 1973 (2011).1%7 The resolution,
which was adopted under Chapter VII of the Charted, had authorized military forces to use ‘all
necessary measures’ to protect civilians, plan that was later criticized as it had exceeded its mandate,
leading to a regime change. For Russia, this represented a clear example of how humanitarian causes
be used to legitimize political interventions. For this reason, all subsequent draft resolutions were
vetoed. By consistently using veto power, Russia effectively paralyzed the work of the Security
Council, preventing collective action and shielding Bashar Al-Assad from international
accountability.

The diplomatic support provided, along with the presence of military forces on the ground, enabled
Russia to emerge as Syria’s strongest ally and allowed it to reaffirm its role and influence in the
Middle East. The conclusion of the conflict and the regime’s fall in 2024 marked a turning point in
the Syrian-Russian alliance. While Russia had been for a long time the regime’s most decisive
supported, its military commitment had already started to diminish due to the effort of the war against
Ukraine. Nonetheless, President Putin’s decision to offer protection to Bashar Al-Assad confirmed

the depth of the alliance between the two countries, even after Assad’s removal from power. '8
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2.2.2 The anti-Assad forces

Moving forward from the pro-Assad forces, this chapter will focus on the opposition that fought
against Assad’s regime. Like the pro forces, the anti-Assad front was composed by a wide range of
actors that, unlike the cohesive alliance supporting the regime, were deeply fragmented and
dysfunctional. They were united only by their initial goal of overthrowing Bashar al-Assad’s
government, but they were divided by ideological, secretarian and political differences. Throughout
the duration of the conflict, these forces not only faced the Assad regime but also turned against one
another because of internal rivalries, therefore eroding any possibility of a unified opposition. The
following overview does not aim to provide an exhaustive analysis of each faction, as their origins
and dynamics fall beyond the scope of this study. Rather, it seeks to highlight and explain the main
actors that opposed to the regime, allowing the reader to understand their role and relevance within

the broader context of the Syrian Conflict.

The first coalition that will be presented is the Free Syrian Army, an alliance created with the purpose
of overthrowing Assad’s regime and protect civilians from state repression. The creation of the Free
Syrian Army, also known as FSA, originated from the violent measures that the regime had enacted
to suppress the peaceful protests. As noted in the earlier chapter, the Syrian regime had faced a great
number of military defections that caused the loss of a major part of military personnel. Many of the
FSA founding members were defectors from the Syrian Arab Army. Although some sources have
portrayed them merely as rebel militias, in reality, the FSA was initially composed by formal
members who refused to continue participating in the atrocities committed against the protestors and
chose to stand by people’s side.!®® Therefore, their initial aim was not to initiate war, but rather to
defend demonstrators and civilians from the violence perpetrated by the regime. According to
Hinnebusch’s work, the major aim of these early defectors was to protect the right to protest in public,
right enshrined within the UDHR and the ICCPR.!"°

However, with their participation, the conflict started to shift from popular uprising to a militarized

civil conflict.!”! Turkey played a central role for the formation of the FSA, as during the early stages
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of the conflict it welcomed defectors within the border of the state while hosting training camps under
the supervision of Turkish Intelligence.!”

The involvement of Turkey rapidly showed how the conflict began to shift from domestic uprising,
evolving into a regional confrontation that attracted neighbor states and powers. The FSA was in fact
financially supported by several Gulf States and Libya, and it also benefited from the arrival of trained
fighters originated from Tunisia.!”?

The composition of the FSA reflected a few different categories: 75 to 80% of the members were
Sunni Arab Syrians, 20 to 25% were Sunni Kurds and there was also a small presence of some Salafi
Islamist Elements. The movement’s diverse composition and the moral motivations of its members
reflected the widespread opposition to the regime’s brutality and its secretarian composition.
However, these same internal divisions have eventually undermined the cohesion of the anti-Assad
forces. This separation was also represented by another part of the FSA: the Katibas. The Katibas
were militias that had declared themselves as part of the FSA, but the reality is that they were
extremely disorganized and divided.!” The divisions reflected divergent purposes: while some
groups focused on protecting demonstrators, other engaged in smuggling and criminal activities for
profit. The reality is that the militias that were present within Syria’s territory were thousands, reason
why they could not operate harmoniously together. For this specific reason, the FSA shall not be
understood as a cohesive military system, but rather as a mix of brigades that represented the Syrian
Resistance.!” The fragmentation of the FSA would later contribute to the emergence of radical

Islamist factions, which exploited the opposition’s weakness to gain territorial and political influence.

When talking about the Assad’s opposition, one cannot avoid mentioning the radical Islamist groups
that took part to the conflict. Following the fragmentation of the FSA, the opposition in Syria
underwent profound transformations that were marked by the rise of radical Islamist factions. As the
conflict continued to intensify and the opposition was not able to maintain the territorial control, a
rise of radical Islamist factions was registered. From 2012, groups inspired by transnational jihadist
ideologies began to emerge in the Syrian arena, transforming the conflict into one of the most complex
battlegrounds of contemporary Middle East. Among these actors, groups such as Al-Qaeda, Jabhat
al-Nusra, Hay’at Tahir al-Sham (HTS) and the Islamic State of Iraq and al Sham (ISIS).
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According to a few sources, a visible official presence of the Islamist group Al-Qaeda was not found
before and during the Syrian Civil War.!’® Other sources, instead, affirm that Al-Qaeda did in fact
establish a limited but strategic presence in the country. As explained in the work The Al-Qaeda
Franchise, the group viewed the Syrian Uprising as an opportunity to gain relevance after years of
decline in Syria, given the secretarian tension and the confrontation between the Sunni and Shi’a
actors, settings that made Syria as a viable new arena for Jihad.!”” Therefore, Al-Qaeda had started to
shift operations from Iraq to Syria, trying to exploit the instability that emerged in Syria during the
civil war to establish the Islamic governance that was based on the interpretation of the Sharia law.
Though the involvement of Al-Qaeda was not direct, as Ayman Al-Zawahiri, who succeeded Osama
Bin Laden after his death, opted for a more discreet strategy. To avoid rising anti Al-Qaeda sentiments
among the Syrian population and to avoid recalling international powers’ attention, he chose to create
a branch of Al-Qaeda who operated as an independent organization called Jabhat al Nusra, whose
leadership and fighters came directly some the Al-Qaeda branch in Iraq. Though Jabhat al Nusra was
presented as an independent group who operated separately from Al-Qaeda, both groups followed
and shared the same Salafi-jihadist ideology and the same long term goals, which was the creation on
an Islamic State and to pursue the jihad. The creation of this semi-independent affiliate had allowed
Al-Qaeda to influence the conflict indirectly, while avoiding direct exposure to international counter-
terrorism operations. Jabhat al Nusra was officially presented in January 2012, though its creation
started in the previous year, 2011, when the first operatives from Iraq started to establish a link in
Syria.!”®

Though Jabhat al Nusra is not considered the largest Islamist group that was present in Syria
throughout the whole duration of the conflict, it rapidly became the most influential and strategically
sophisticated organization. The group, unlike other military movements present within the Syrian
territory, did not engage in large scale conflicts or direct confrontation but it opted for a more discreet
presence in urban areas.!’”® Rather than seizing territory through direct warfare, it tried to build a
legacy among local communities, gradually embedding itself within the broader opposition. This
approach was opposite than the methods employed by ISIS, who often used brutality alienating in
result the population. Through civilian outreach, religious indoctrination and through a careful

selection of military engagements, Jabhat al Nusra managed to project the image of a disciplined
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movement. This calculated restraint enabled the group to pursue its Islamist objectives while
downplaying its affiliation with Al-Qaeda.

To understand the origins and the development of the following groups, which were later classified
as terrorist organizations by the western states, it is essential to take a step back and clarify the roots
and the connection between these groups who, somehow, were all linked to Al-Qaeda. As previously
mentioned, the then-leader of Al-Qaeda, Ayman Al-Zawahiri, viewed the Syrian conflict as the
perfect context in which the organization could establish itself within the Syrian territory without
much interference. This decision was taken in the aftermath of an event that marked a turning point
for the organization, the assassination of Osama Bin Laden by the American forces, who had been
the head of Al-Qaeda for decades.!®® In response to this event, Al-Qaeda had to find a way to regain
resources and reassert its power after the weakening that was caused by the death of its charismatic
leader. The expansion into Syria was carried out through its affiliate AQI (Al-Qaeda of Iraq), which
later became the Islamic State of Iraq (ISI), which was created to face United States’ invasion of Iraq
between 2003 and 2004. The establishment of Al-Qaeda’s presence in Syria was possible through the
creation of the group who had just been presented in this chapter: Jabhat al Nusra. Abu Muhammad
al-Jolani was appointed as the head of this organization, who had previously been part of the
resistance formed by Al-Qaeda to fight against the United States. '8!

However, in the early 2013, the leadership of the Islamic State of Iraq (ISI) attempted to regain the
control of its affiliate Jabhat al Nusra, by placing it under its direct authority. Though the two groups
were affiliated, Jabhat al Nusra had operated autonomously within the Syrian territory for more than
a year and therefore, its leader al-Jolani had firmly rejected this attempt refusing to lose the
independence that the organization had achieved by operating on the ground. Following this rejection,
ISI announced its expansion into Syria, facilitated by the seizure of several cities located along the
border between Iraq and Syria, and subsequently rebranded itself as the Islamic State in Iraq and al-
Sharm.!82 With its entrance in the conflict, the organization began to attract a large number of foreign
fighters, including several who had previously fought with Jabhat al Nusra. By June 2013, the
organization had gained the control of areas across the Syrian territory, including parts of Aleppo,
Raqqa and Deir ez Zour.!®?

The expansion of ISIS marked a turning point into the conflict evolution, as its entry had altered the

balance of power among the factions of the anti-Assad forces. Although ISIS did engage in combat
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against the regime forces, its primary objective was not the overthrow of Bashar al-Assad, but rather
the establishment of an Islamic State based on the interpretation of Sharia Law.

The presence of ISIS intensified the suffering of civilians, as it pursued a campaign marked by
brutality and extreme violence, a characteristic that distinguished the organization from Jabhat al
Nusra, which operated in a more discreet manner. ISIS was considered one of the most powerful non-
state actors who engaged in the Syrian conflict and was also designated as a terrorist organization
both by the European Union and the United States, who in 2014 had created a global coalition against
Daesh (ISIS).!84 Tension, however, also emerged among the various groups created under Al-Qaeda’s
influence, which beyond their struggle for power in Syria, turned against one another as rivalries
arose. As the pressure between the different jihadist factions increased, the group of Jabhat al Nusra
had decided to distance from Al-Qaeda, creating therefore different rebrandings that led to the
creation of Jabhat Fatah al-Sham (JFS) in 2016, which later merged with other small Islamist factions
forming the Hay’at Tahrir al Sham (HTS) in 2017.1% HTS was created under the leadership of Abu
Muhammad al-Jolani. This group was initially born as an affiliate of Al-Qaeda, but over the years,
the group underwent a process of transformation, ultimately redefining its identity and objectives
within the Syrian Conflict. As explained in the article 4 downward Scale Shift? The case of Hay at
Tahir al-Sham written by Silvia Carenzi, HTS has progressively shifted form a transnational jihadist
organization to a more localized actor who looked for political and territorial legitimacy within
Syria’s borders.!®¢ This evolution has allowed HTS members to distance themselves from their
previous affiliate and present itself as a brand new movement in Syria.

Following the fall of Assad in December 2024, HTS emerged as one of the most dominant Islamist
forces and was able to consolidate its control and form a de facto government in the Syrian territory,

who focuses on the creation of an ‘Islamist Republic’.!8’

Shifting the focus entirely, the attention now turns from the extremist Islamist groups that participated
in and shaped the evolution of the conflict to a new category of actors: the Kurds. The Kurds trace
their origins to the ancient region of Kurdistan, a vast mountainous area that stretches across several
countries in the Middle East and is home to one of the largest ethnic groups in the region. Their
presence extends across multiple states, including Turkey, Iraq, Syria, Iran e Armenia. The Kurds
represent minority groups in the countries in which they reside, communities that have never been

able to consider those territories are their true homeland. Syria serves as the perfect example as the
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northern regions of the country correspond to what is often referred to as the West region of Kurdistan,
area inhabited by more than 10 millions of people.'®® The Kurdish population in Syria represents
nearly the 10% of the Syrian population. Despite representing a large part of the population, the
Kurds have remained a marginalized minority within a state that, after gaining its independence, it
witnessed the rise Arab nationalism and identity.!3? Consequently, the Kurdish population within the
Syrian territory was isolated and marginalized, denied both in national and cultural rights, and was
also subject to continuous discrimination. As a result, the feeling of Kurdish Nationalism began to
grow and to emerge among the Kurdish population, a sentiment further strengthened by the
emergence of nationalist organizations who, throughout the past century, led several uprisings within
the Syrian territory. However, despite sharing a common ethnic and cultural identity, the Kurdish
union has been fragmented for a long time. Before the outbreak of the civil war, the relations between
Turkey and Syria have been characterized by alternating phases of tension and cooperation. From the
1980 to the 1990 the two states were rivals as Hafez al-Assad’s regime had hosted members of the
Kurdistan Workers” Party (PKK), using them as a tool against Turkey.!?

The Kurdistan Workers’ Party was a political party composed by Turkey’s Kurdistan Workers, party
which was organized as a militant organization based on a mix of socialism and Marxist-Leninism,
who fought for Kurdish autonomy. Among the members hosted by Turkey there was Abdullah
Ocalan, leader of the party who was granted with a safe protection by the Syrian government.
However, an agreement signed in 1998 had reconciled the two states, expelling consequently the PKK
and re-establishing the economic cooperation between the two countries. In the years that followed,
Kurdish political activism did not disappear in the Syrian territory, reaching the creation of a new
political movement: the Democratic Union Party (PYD).!°! The ideology behind the Party was based
on Ocalan’s teachings, but it operated independently from the PKK within the Syrian territory. The
PYD was quickly banned under the Syrian law, therefore it operated as the most influential Kurdish
organization operating within the borders of the state, who fought for equality, respect and access to

economic and political resources.!*?

Once the Syrian uprising erupted in 2011, the Kurdish population found itself in a position of
opportunity. The withdrawal of Assad’s forces from Kurdish territories in the north, allowed the

militias to organize politically and militarily. With the goal of establishing autonomy, new self-
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administrative structures were established to defend local the local communities. In 2013, the
Autonomous Administration of Rojava was established in Western Kurdistan, which represented the
first attempt of a Kurdish self-governance in Syrian history.!?

In the meantime, when the uprising first erupted, Turkey initially backed Assad, but when the military
forces began using violent methods to suppress the protests, Turkey had decided to turn against Assad
and stand with the opposition.!”* Once the Kurdish militias began to gain more strength, Turkey
decided to withdraw its support for the opposition, focusing instead of containing Kurdish military
forces. Consequently, throughout the Syrian Conflict, the Kurds found themselves facing multiple
adversaries, such the Assad regime, Turkey and ISIS, which during its occupation of Syria, seized

vast territories inhabited by Kurdish populations and systematically targeted the Kurdish minorities.

The last actor that will be presented in this chapter is an international one: the United States. This
country has already been mentioned in the previous chapter when the Draft Resolutions of the UNSC
vetoed by Russia and by China were explained. Nevertheless, the role of the United States in the
Syrian Conflict has extended beyond the diplomatic sphere, becoming a relevant actor that has played
a crucial role in shaping the conflict. At the beginning of the uprising, the United States refrained
from a military engagement, limiting its response with the condemnation of Assad, asking for his
resignation.!®> However, even though the US government did not engage in a military intervention
prior of 2014, Washington did provide support to the anti-Assad forces through a secret program
provided by the CIA (Central Intelligence Agency) called Timber Sycamore.'®® This program
provided rebel groups with an estimated one billions dollars’ worth of trainings, financial assistance
and weaponry. Among the main receivers of this assistance were the FSA and the Kurdish Led Forces,
which later became strategic partners of the US in the fight against the extremist organizations.

However, the first manifest military involvement of the United States did not occur until September
2014, when the first airstrikes over the Syrian territories were launched. The intervention was justified
by the American government as a counterterrorism campaign against ISIS, whose expansion posed a

threat to the regional stability.!®’

However, this military decision soon became a subject of a legal
and political controversy. The article International Law and Humanitarian Intervention in the Syrian

Civil War: The Role of the United States highlights how the intervention of the US have been
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considered illegal. First of all, the strikes were conducted without the authorization of the UNSC and
without the consent of the Syrian government, which sparked controversy regarding their legality
under Article 2(4) of the United Nations Charter, which forbids the use of force against the territorial
integrity of any state.!”® The Obama administration relied on the argument of ‘collective self-defense’,
right enshrined in Article 51 of the UN Charter, which constitutes an exception to Article 2(4). The
intervention was therefore considered by the US as necessary to protect Iraq from the ISIS attacks
that originated in Syria.'®” This principle was invoked by the United States as a justification since the
Syrian authorities were ‘unwilling or unable’ to prevent such attacks from the extremist groups. This
justification was met with criticism by several scholars, as the principle of collective self-defense
cannot be invoked against a non-state actor that operates within a third state’s territory without the
consent of the host state.

The controversy regarding the intervention also intensified by the events that took place the year
before. In 2013 Syria was accused of deploying chemical weapons against civilians during the civil
war, act that according to the statement of Barack Obama would cross a red line, provoking an
American response:

“I want to make it absolutely clear to Assad and those under his command. The world is watching.
the use of chemical weapons is and would be totally unacceptable. and if you make the tragic mistake
of using these weapons, there will be consequences, and you will be held accountable.” 2%

Yet, when the United States intervened, it did against ISIS, therefore creating a contradiction with its

initial aim.

Despite the presence of a common adversary, this chapter highlights how the forces opposing Bashar
al-Assad’s regime remained profoundly divided throughout the whole duration of the conflict. The
lack of coordination between the FSA, the radical movements and the Kurdish militias, gave rise to
an incompatibility within the anti-Assad coalition, transforming the initial fight against the common
struggle, to a multilateral conflict among rival groups. This internal fragmentation not only has
limited the capacity of overthrowing the regime of Assad, but also contributed to the complexity of

the Syrian war itself.
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2.3 International or non-international armed conflict?

From the analysis conducted so far for this work, it becomes clear that the evolution of the Syrian
conflict raises a fundamental question: should it be considered an international or a non-international
armed conflict?

This issue has generated an intense debate among the scholars and as of today, it remains difficult to
resolve due to the complexity of the was itself and the diversity of actors that have participated in it.
It is difficult to easily place the Syrian conflict within a single legal framework, as it embodies both
the characteristics of a civil war and those of an international confrontation.

The decision to introduce this chapter after the examination of the main actors is deliberate, as before
attempting to determine the legal classification of the conflict, it was necessary to identify the parties
who engaged and were involved in it. This approach allows to understand how an uprising that began
within a state’s border gradually drew in a variety of external actors, altering the dynamics of the
conflict. Understanding the distinction between the two is crucial, as the classification of the Syrian
war carries significant implications under IHL. The presence of multiple foreign powers who engaged
in the conflict through direct military intervention, or with financial assistance for example, has
complicated and blurred the boundaries between international and internal conflict. Therefore, this
chapter aims to examine whether the participation of such actors transformed the Syrian conflict into
an international armed conflict or whether, despite the intervention of foreign actors, it maintained
the essential features of a non-international armed conflict. So why is it important to determine
whether a conflict is an international or a non-international one?

Determining whether the Syrian conflict is international or non-international is not just a theoretical
exercise. The classification of the two determines concrete legal consequences, particularly when
addressing accountability and protection of civilians. In order to prosecute the actors who are
responsible for the widespread use of violence, the death and suffering of civilians, it is essential to
identify which legal framework applies. The rules governing the two types of conflict differ, meaning
that the rights and protection of civilians depends on how the conflict is categorized. The disparity
between the two legal frameworks is significant, as the protection in non-international armed conflicts
is much more limited. This is because a major evolution of the law governing non-international
conflicts only occurred during the 19™ century, while previously the applications of the law of to such

conflicts was not a widespread issue in international law.?%!
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As of today, the evolution of the legal codification under international law for non-international
conflicts is ongoing, but in the past civil wars would only fall under the exclusive domestic
jurisdiction of a state.?°> When the study of internal conflicts first began, three different stages were
identified by scholars, which are rebellion, insurgency and belligerency. These stages are described
and analyzed in the work The Historical Development of the Application of Humanitarian Law in
Non-International Armed Conflict to 1949, material which will serve as a primary source for outlining
the evolution of the studies concerning to non-international conflicts.?*?

The first stage rebellion, is referred to modest and uncoordinated acts of violence, that only concern
domestic security actions and are therefore governed by domestic law. The second stage, insurgency,
is described as a more organized form of rebellion that implies a higher degree of control and that has
a bigger impact on the state order. At this level, foreign countries may acknowledge the situation, in
order to safeguard their own interests. The final stage is belligerency, which is considered as the most
complex, as it represents the highest level of intensity within an internal conflict. At this point, rebels
are seen as organized and capable forces able to conduct military operations, reason why this stage
the conducts could be evaluated under the law of war.?** However, this last stage raised a legal debate
with regards to the recognition of belligerency. According to Professor H.A. Smith, British professor
of international law at the beginning of the 20" century, the recognition of belligerency would
inevitably entail the recognition of the insurgent party as a government, consequently transforming
the situation into a conflict between two governments.?> Other scholars disagreed with this
interpretation, arguing that the recognition of belligerency was only an acknowledgment of the
existence of the hostility, not a political act of legitimacy. This view enabled states to apply the laws
of war to international conflicts while still denying any legitimacy to the rebel forces. Overtime, in
order for an internal conflict to be recognized at the belligerent stage, specific conditions were needed.
First of all, the conflict had to reach the magnitude of an international war, meaning that the level of
violence had to reach the level of a conflict between two states. The second characteristic is related
to territory control. The insurgents had to exercise effective control over a defined portion of territory
and had to have a capable military command. Lastly, the conflict had to affect foreign interests,
especially interests related to trade or navigation, in order to push states to acknowledge the state of

belligerency.%¢
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This classification of internal conflicts into stages, and the conditions established for the recognition
of belligerency, demonstrate how limited the application of humanitarian law to internal wars
remained until the mid-twentieth century. As previously introduced, for a long time, international law
was used only in relation to sovereign states, limiting internal conflicts to the jurisdiction internal of
the state. With the emergence of new forms of warfare and civil wars, the need to establish objective
and universal criteria became evident. Scholars began to question how humanitarian law could be
applied in the absence of state recognition and how to establish the level of violence necessary for
the application of IHL. This reflection led to a wider debate on the definition of armed conflict under

IHL.

It is particularly difficult to determine whether a non-international armed conflict can fall under the
jurisdiction of IHL, this difficulty was also given by the challenge of defining what constitutes an
‘armed conflict’ or ‘war’. The Geneva Conventions, despite repeatedly using the term, provide no
explicit definition of what an armed conflict is.?’” The definition previously given by the International
Committee of the Red Cross was too broad, as it considered any confrontation between states
involving their armed forces. In the past an armed conflict could only be classified as such following
a ‘declaration of war’, which consequently implied the application of the Law of War, requirement

that gradually lost relevance as states ceased to issue such declarations.?%

However, such
interpretations were too general to serve as a practical legal definition, therefore it could not be fully
supported by state practice. This lack of precision reflects the difficulty of deciding whether a non-
international conflict could be regulated by IHL.

Until mid-twentieth century, international law recognized that only armed conflicts between states
could fall under its regulation, reflecting the idea that each state had sovereignty over its domestic
affairs. Therefore, the possibility to extend the legal protection to internal conflicts was extremely
limited, even though some precedents existed before 1949.2°° However, the adoption of the Geneva
Conventions on that year represented a major step forward thanks to the development of Common
Article 3, which was previously outlined in Chapter 1.2.2!° Though this article has already been

introduced, the present section will examine the broader context of how the definition and scope of

armed conflict evolved within IHL.
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Thanks to Common Article 3, certain fundamental humanitarian rules were extended to ‘armed
conflicts not of an international character’, whose provisions were supplemented by the 1977 11
Additional Protocol, which expanded the legal framework protecting victims of non-international
conflicts. Despite the progress, the distinction between the two continues to have some difficulties.
For example, grave breaches of the Geneva Conventions can only be prosecuted in the context of
international conflict or the legal qualification of combatants or the entitlement of prisoners of war
cannot be applied to participants of non-international conflicts.?!! However, there can be two types
of conflict: the ones that remain limited to the territory of one state, and the ones who spill across
borders, acquiring a transnational dimension.

Non-international conflicts may become internationalized, either with the participation of the armed
forces of another state or through the recognition of the insurgents as a new state.?!? Following what’s
written in Evan’s manual of International Law, the prevailing interpretation of international law (/ex
lata) says that a conflict may become international only when a foreign state intervenes directly on
the side on the insurgents. When this happens, the requirement of the participation of two or more
states within the conflict is met. Though a conflict shall not be considered as international, when a
state intervenes in support of a government, as it would be acting with the consent of the territorial
state. The two interpretations, were not unanimously accepted.

A major turning point for determining whether a non-international conflict falls under IHL was given
by the decision of the International Criminal Tribunal for the former Yugoslavia with the Tadic

case.?!3 The decision said:

an armed conflict exists whenever there is a resort to armed force between States or protracted armed
violence between governmental authorities and organized armed groups or between such groups within
a State. International humanitarian law applies from the initiation of such armed conflicts and extends
beyond the cessation of hostilities until a general conclusion of peace is reached; or, in the case of
internal conflicts, a peaceful settlement is achieved. Until that moment, international humanitarian law
continues to apply in the whole territory of the warring States or, in the case of internal conflicts, the

whole territory under the control of a party, whether or not actual combat takes place there.?'

This passage represents a big step ahead in the legal understanding of an armed conflict. With the

removal of the need for a former declaration of war, the Tribunal confirmed that the applicability of
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IHL depends on the factual existence of hostilities, rather than a political or legal recognition of the
conflict. With this statement, the reach of IHL has extended to cover not only wars concerning states,
but also involving organized armed groups, like the Syrian conflict for instance. The decision has
since been widely accepted as reflecting customary international law, remaining as the principal legal
reference for determining the existence of armed conflict.

The Syrian conflict, in fact, serves as a great example when talking about the difficulty related to the
application of these legal distinctions in practice. As outlined in the previous chapter, several foreign
powers including Russia, Iran, Turkey and the United States became militarily involved, though the

war was not formally classified as an international armed conflict under IHL.

As previously discussed in chapter 1.2, 1.3 and in the opening part of the present chapter, the four
Geneva Conventions and their two Additional Protocols of 1977 establish the legal framework for
the regulation of armed conflicts. While both types of conflicts may have repercussions on the civil
population, identifying the type of conflict is essential before invoking the rules of the law. The first
Additional Protocol governs international armed conflicts, which are understood as a war between
states. Common Article 3 and the II Additional Protocol set the legal basis for Non-International
Armed Conflicts, which take place within the territory of a state and can involve governments and
organized armed groups who are not officially part of the State.?!> Although the scope of the
regulation differ and although the two must be intended as two separate subjects, they both share a
common humanitarian objective: the protection of does who do not play an active part in the
hostilities.

When examining the Syrian conflict, it becomes evident that the evolution of the conflict has been
characterized by the involvement of a wide range of actors. As discussed in Chapter 2.2 , the war
involved both independent armed groups, such as the FSA and Islamist factions and Syrian
government forces and, later, foreign states have also intervened in certain situations. According to
the first Article of the I Additional Protocol, a non-international conflict takes place within a territory
of a High Contracting Party between its armed forces and other organized armed groups. Based on
this provision, the Syrian conflict initially meets the requirements of a non-international conflict, as

it began as an internal uprising.?!¢
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develops and supplements Article 3 common to the Geneva Conventions of 12 August 1949 without modifying its existing conditions
of application, shall apply to all armed conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I) and which take
place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups
which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and
concerted military operations and to implement this Protocol.» , See note 85.

218 JCRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol II), Article 1. See note 85.
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However, as the conflict expanded a foreign participation through direct military intervention or
through support to the parties involved, raised questions as to whether the conflict has shaped into an
international one. Still, despite the involvement of foreign countries, it would be inaccurate to define
the Syrian war as a pure international conflict. Under IHL, an international armed conflict may exist
when there are two or more states involved in the hostilities, as established in common Article 2 of
the 1949 Geneva Conventions.?!” In the Syrian case, the conflict did not involve a direct engagement
into conflict between Syria and another state, neither there was an official declaration of war. The
involvement of foreign states, took often the form of support to local factions, rather than an open
interstate warfare. Nevertheless, incidents have occurred throughout the duration of the conflict. For
instance, in 2012 were registered artillery fire between Turkish and Syrian forces, the destruction of
a Turkish military jet by the Syrian anti-aircraft artillery, and the attack to a Russian attack aircraft
by a Turkish fighter jet.?!® These events, illustrate how at times the conflict reached the threshold of
an international confrontation.

The overlapping dynamics have led several scholars to describe the Syrian conflict as an hybrid war,
a term that reflects the coexistence of both non-international and international elements at the same
time and place. This phenomenon is described with the term fragmentation of the law, given by the
simultaneous application of different legal regimes at once (Ferraro, 2015; Lubell, 2017). The hybrid
character of the conflict, complicates the identification of the correct legal framework to adopt, as the
conflict cannot be easily categorized as internal or international.

The classification of the Syrian conflict as a hybrid war, implies deep legal and humanitarian
implications. From a legal standpoint, it raises complex questions about the scope of IHL and about
the mechanisms of accountability available to address the multiple violations committed during the
war. This coexistence makes it difficult to determine which set of rules should be applied and who
bears the responsibility for breaches of international law. These issues have weakened the capacity
of international institutions to attribute both state and individual responsibility.

A further doctrinal weakness lies in the structure of the framework of the State Responsibility, which
was created to regulate relations between states, failing therefore to address violations committed by

non-state armed groups.?!’

217 ICRC, Geneva Conventions of 12 August 1949, Article 2 « In addition to the provisions which shall be implemented in
peacetime, the present Convention shall apply to all cases of declared war or of any other armed conflict which may arise between two
or more of the High Contracting Parties, even if the state of war is not recognized by one of them.», see note 64.

218 M.D. Evans, International Law, p.845.

29 M.D. Evans, International Law, p.870.
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In these kind of asymmetric conflicts, it is generally easier to hold states accountable for their armed
forces’ conduct, while irregular groups often fall outside this framework, consequently creating a gap
on the enforcement of the law. The absence of a clear classification has also affected the humanitarian
side, making it difficult to coordinate humanitarian missions of relief.

As a result of all these issues, the hybrid nature of the Syrian conflict, or of any other hybrid war, has
challenged the foundations of international law and has revealed the limits of the international
community, creating consequences for civilians, whose protection has been continuously been

weakened both by political divisions and by the lack of an effective legal response.
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THIRD CHAPTER

VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW DURING
THE SYRIAN CONFLICT

This last and final chapter will present the core of this research: the suffering of civilians. The analysis
conducted naturally leads to this final section, which focuses on the violence endured by the Syrian
population throughout the duration of the conflict. This chapter will demonstrate the severe and
widespread violations of THL, despite the existence of an extensive international legal framework,
since the adoption of the Geneva Conventions.

The environment created by the by the hybrid and fragmented nature of the conflict, saw the violation
of the fundamental principles of distinction, proportionality and humanity, legal norms that have been
repeatedly ignored by all parties involved. What initially had started as a domestic uprising, evolved
into a multilateral confrontation that blurred the boundaries between combatants and civilians,
causing the exposure to indiscriminate violence of the population. This chapter specifically examines
how, some of the legal norms designed to limit the suffering of civilians, were systematically violated

in Syria, even without a clear classification of the conflict.

The chapter will first focus on the conduct of the Assad regime, who with the use of deliberate
targeting of civilians, obstruction of humanitarian aid and prohibited weapons, has turned repression
into a method of warfare. The second focus will be on the violations perpetrated by non-state armed
groups, who through enslavement and unlawful imprisonment have also contributed to the erosion of
humanitarian protection. Together, these patterns of violations have exposed the weakness of the
enforcement mechanism highlighting the gap between the codified rules of international law and IHL
and the reality of modern conflicts. With the analysis of the behaviors of both state and non-state
actors, this chapter seeks to show the failure of compliance, highlighting the enduring consequences
that this failure has generated. The impunity and the violent actions have only contributed to cause
death, destruction and displacement.

The following sub-chapters will analyze the major violations of international law that occurred during
the conflict. Particular attention will be given to the breach of the principle of distinction and
proportionality, the prohibition on the use of chemical weapons, and the absolute ban on torture and

inhumane treatment. Events that involved the deliberate targeting of civilians and the use of terror
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and sexual violence will also be addressed. The final aim is to demonstrate the undermining of the

norms, which left civilians to bear the heaviest consequences of the conflict.

3.1 Violations of International Humanitarian Law committed by the Assad Regime

This section will mainly focus on the violations perpetrated by the Assad regime and its allies
throughout the duration of the conflict. While mentioning each violation that has occurred during the
war would be impossible, the chapter will be divided into several subsections who describe the most
serious violations perpetrated by the regime. Underlining these principles and the failure of upholding
these fundamental norms is essential, given the fact that Syria was a High Contracting Party to the
1949 Geneva Conventions. Syria did in fact signed the 1949 Geneva Conventions on that same year,
while the ratification occurred in 1953.22° Through the ratification, Syria had assumed the legal
obligations to respect and ensure respect for their provisions in all circumstances.

As a sovereign State, Syria bears the primary responsibility for protecting civilians and ensuring the
compliance with IHL of the state forces. However, the conduct of the Assad regime throughout the
conflict reveals a pattern of violations who were also used as a deliberate strategy aimed at regaining

control over the population.

The following subsection will examine how the regime systematically violated the most fundamental
norms of humanitarian law such as the principles of distinction and proportionality, the prohibition
on the use of starvation and chemical weapons and the absolute ban on torture and inhumane
treatment. These breaches not only have undermined the legal foundations of IHL but have also

contributed to one of the greatest humanitarian crisis of the 21 century.

3.1.1 Use of Chemical Weapons

Chapter 1.3 highlighted that one of the major concerns that arose from the Syrian conflict was the
unlawful use of chemical weapons. This issue had in fact attracted particular attention within the
international community, as it is considered as one of the gravest breaches of IHL and of the
fundamental principles enshrined within the CWC. The Convention, which was opened for signature

on 13 January 1993, established an absolute prohibition on the development, stockpiling and use of

220 Signature and Ratifications of  the 1949 Geneva Conventions. Available at:

https://treaties.un.org/pages/showdetails.aspx?objid=0800000280158b1a Last access:05/11/2025
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chemical weapons under any circumstances, reflecting a universal consensus that such weapons cause
indiscriminate and unnecessary suffering.

An article published in 2019 by the EU Non-Proliferation and Disarmament Consortium affirms how,
from 2012 to 2019, Syria had continuously recurred to the use of chemical weapons to suppress the

opposition, as much as the weapons had become formally part of the Syrian Weapons Arsenal.??!

When addressing the deployment and use of chemical weapons in Syria, the first event that comes to
mind is the notorious attack on Ghouta. However, from a legal standpoint, it is essential to refer to
such incidents as ‘alleged’ chemical attacks, since the Syrian government has never admitted its
responsibility and has consistently denied any involvement in these events. These alleged attacks,
documented by the Human Rights Watch, occurred in opposition controlled areas of Damascus,
known as Eastern and Western Ghouta.???

Although the Syrian Government has denied these allegations, the symptoms observed among the
victims, such as suffocation, irregular and infrequent breathing, muscle spasms, nausea, together with
the videos of the attacks released online showing the use of munition capable of dispersing chemical
agents like sarin or other nerve gases, constitute a strong evidence of the unlawful use of chemical

223 The identifications and the confirm of the use of

weapons that resulted in the hundreds of deaths.
such armaments has also been possible thanks to the investigations established by the Secretary
General under the General Assembly Resolution 42/37 C and Security Council Resolution 620
(1988), together with the assistance of experts coming from the Organization for the Prohibition of
Chemical Weapons and the World Health Organization. The mission has collected testimonies from
survivors, biomedical and environmental samples and remnants of munitions, whose analysis has
provided a convincing evidence that the nerve agent sarin had been used in the Ghouta area.??* The
casualties that this attack had created range between 300 and 1500, marking it as the most severe case
of chemical weapons in Syria throughout the whole duration of the conflict.

Though the CWC was opened in 1993, Syria at the time was not a part of it. However, the Ghouta

attack marked a turning point, setting in motion the process that culminated with Syria’s accession to

the CWC on that same year.

221 U, Becker-Jakob, “Countering the Use of Chemical Weapons in Syria: Options for Supporting International Norms
and Institutions”, Non-Proliferation and Disarmament Papers, EU Non-Proliferation and Disarmament Consortium, No.
63,2019, p.1.

222 Human Rights Watch, “Attacks on Ghouta. Analysis of the Alleged Use of Chemical Weapons in Syria”, Human
Rights Watch, September 10 2013.

223 Human Rights Watch, “Attacks on Ghouta. Analysis of the Alleged Use of Chemical Weapons in Syria”, Human
Rights Watch.

222 UN General Assembly Security Council, Report of the United Nations Mission to Investigate Allegations of the Use
of Chemical Weapons in the Syrian Arab Republic on the alleged use of Chemical Weapons in the Ghouta Area of
Damascus on 21 August 2013, A/67/997- S/2013/553, September 2013.
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The CWC was accessed by Syria on 14 September 2013, and only expressed a unilateral political

declaration which stated:

... shall comply with the stipulations contained in the Convention and observe them faithfully and sincerely,
applying the Convention provisionally pending its entry into force for the Syrian Arab Republic. The
Government of the Syrian Arab Republic also affirms the following: The accession of the Syrian Arab
Republic to the Convention shall not in any sense imply recognition of Israel, and shall not entail entering into

any relations with Israel in the matters governed by the provisions thereof.**

The accession to the treaty implies that Syria was bound by the provisions contained by the treaty,
having the obligation to refrain from the use of Chemical Weapons and having the obligation not to
make any reservation to the present Convection, principle established by Article XXII1.226 However,
while some might think that with its accession, Syria had violated the CWC with the Ghouta Attack,
the legal reasoning takes us somewhere else. Though Syria had accessed the Convention, the Ghouta
Attack occurred prior to the accession to the CWC and therefore it therefore cannot formally be
considered a violation of its provisions as the Convention is not retroactive.

The Syrian government has used chemical weapons from 2012, increasing its use year after year. The
CWC is not the only legal apparatus that condemns its use, these are other legal frameworks that
provide its ban under IHL, one of them is the 1925 Geneva Gas Protocol. This protocol prohibits the
use of poisonous gases as chemical weapons under any circumstances. Syria was a party to the
Protocol, indeed, given its ratification made on 12 December 1968.

The deployment of chemical agents in Ghouta, may not be under the jurisdiction of the CWC, but
have surely constituted a violation of the Protocol for the Prohibition of the Use of Asphyxiating ,

Poisonous or Other Gases, and Bacteriological Methods of Warfare.??

Another important legal body that establishes the prohibition of the use of poison or poisoned
weapons within its statute is the ICC.?28 Under Article 8 (2)(b)(XVII) and (XVIII), the use of poison

or poisoned weapons, as well as asphyxiating, poisonous, or other gases and all analogous materials,

258Qyria’s  deposition  of  the  Chemical = Weapons  Convention.  Information  available  at:
https://treaties.unoda.org/t/cwc/declarations/SYR _un ACC

226 United Nations, Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on their Destruction, see note 101.

227 1 eague of Nations, Protocol for the Prohibition of the Use in War id Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare, concluded in Geneva on 17 June 1925, entered into force on 8 February 1928

228 See note 97.
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constitutes a war crime.??® This provision reflects the international community’s determination to
criminalize the use of these kind of weapons which cause unnecessary suffering to the civilian
population. Although Syria is not a State Party to the Rome Statute, the prohibition contained in these
provisions is widely recognized as part of customary international law, therefore laws that bind all
states, without the need of ratifications. The same statute underlines in Articles 25 and 28 the principle
of individual criminal responsibility, according to which individuals, military and political leaders
may be held personally accountable for those crimes.?3® Altogether, these principles reinforce the
regime’s conduct, which not only violates treaty obligations, but also peremptory norms of
international law.

As mention in the opening paragraph, the use of the weapons did not stop with Syria’s accession to
the CWC. Two other serious breaches of the CWC occurred with the events of 2017 and 2018, which
involved the attacks in Khan Shaykhun and Douma, as well as the poisoning with navichok agent in
Salisbury.?*! The use of Chemical Weapons has been considered as a serious breach of international
law by the UN with its 2118 Resolution. With the recognition by the United Nations of the violence
perpetrated by the Syrian regime and Syria’s subsequent accession to the CWC, the international
community was able to address the situation, though only to some extent. No strategy truly succeeded
in resolving the issue, and no humanitarian or military action could be undertaken to assist the
population due to Russia’s consistent use of its veto power within the Security Council. This clearly
shows that, despite the existence of an extensive legal framework that condemns the actions of the

Syrian government, no effective legal accountability has ever been achieved.

3.1.2 Siege Warfare, Starvation as Methods of War and obstruction of Humanitarian

Intervention

In contemporary armed conflicts, parties to hostilities have increasingly resorted to siege tactics and
the obstruction of humanitarian aid as methods of warfare. These strategies, which rely on isolating
and depriving populations of essential supplies such as food, water and medical assistance, are not
only aimed at achieving military advantage, but are also exercised to put under pressure the civilian

population that live in those contested areas. Although siege warfare is not explicitly prohibited under

229 International Criminal Court, Rome Statute, Article 8 « For the purpose of this Statute, “war crimes” means: Other serious
violations of the laws and customs applicable in international armed conflict, within the established framework of international law,
namely, any of the following acts: (xvii) Employing poison r poisoned weapons, (xviii) employing asphyxiating, poisonous or other
gases, and all analogous liquids, materials or devices», see note 97.

20 International Criminal Court, Rome Statue, Articles 25 and 28, see note 97.

231 U. Becker-Jakob, “Countering the Use of Chemical Weapons in Syria: Options for Supporting International Norms
and Institutions”, p.7.
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IHL, the practices employed by Syria during the sieges of several towns such as the targeting of
civilians, the use of starvation as a method of warfare, the impediment of delivery of humanitarian
relief, are strictly unlawful under IHL. These practices represent in fact, some of the gravest violations
of the principles of humanity, which have been consistently condemned by the international
community. The Syrian Conflict serves as a strong example of this phenomenon. Since 2012, many
were the cities and the towns that have been isolated with sieges not only by government forces, but
also by the opposition groups. Many cities were encircled for long periods of time, cities where the
population suffered because of the heavy bombardments and the denial of humanitarian assistance,
whose consequences were catastrophic.

One of the most devastating features of Syrian conflict was the deliberate obstruction of humanitarian
aid and the use of starvation as a method of warfare. Both practices are in fact prohibited under IHL,
which establishes clear obligations to the international community to protect civilian populations
from deprivation and hunger.

When examining the legal framework applicable to the issues related to starvation and the obstruction
of humanitarian aid, several sources if IHL must be considered. However, as chapter 2.3 explains, it
is essential to determine the nature of the conflict in order address these violations within the
appropriate legal context. Nevertheless, given the complexity and the unclear legal classification of
the Syrian conflict, both the framework governing international armed conflict and that governing
non-international armed conflict will be analyzed. in order to demonstrate that, even if the nature of
the conflict is uncertain, the law remains present and strong, to protect those in need. This approach
aims to demonstrate that, despite the ambiguity surrounding the conflict’s typology, the humanitarian
principles established under international law remain binding and effective in their purpose to protect

those in need.

When examining the legal framework that applies to both categories of conflict, the Fourth Geneva
Convention emerges as a central instrument, which Syria ratified in 1953. The provisions contained
within the Conventions, as discussed many times, provide the primary protection of civilians in times
of war. Although the Convention was initially designed for the protection of civilians during
international armed conflicts, its humanitarian principles have progressively been extended also to
the non-international conflicts as well, reflecting the universal obligation to safeguard human dignity

during the hostilities.

One of the most relevant provisions contained within the Conventions is Common Article 3, which

only applies to conflicts of ‘not an international character’. This article, not only establishes the
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minimum standard for humane treatment, but also requires that the wounded and sick are collected
and cared for.?*? It also acknowledges the right neutral humanitarian organizations, such as the
International Committee of the Red Cross, which may offer their assistance to the parties involved in
the conflict, ensuring that such offers will not interfere with their internal affairs. The commentaries
to the convention emphasize that the work of the humanitarian bodies is indispensable, given the fact
that every individual possesses an inalienable right to obtain medical assistance when in need.?** The
Fourth Geneva Convention further reinforces the obligation that parties of the conflict have to
guarantee the access to essential goods and humanitarian assistances though several complementary
provisions. Articles 23 and 55, which formally apply to conflicts of an international character, are
some of the articles who set the responsibility to ensure the delivery of food, and essential goods.
The general obligation that allow the passage of food, clothes and medical supplies is established by
Article 23. This article enshrines the principle that relief destined for vulnerable groups cannot be
arbitrarily delayed or denied.?** This obligation is further expanded by article 55, which affirms that
the powers who exercise control over a territory, bear the primary responsibility for ensuring the
adequate provision of food and medical supplies, standards that the Syrian government forces often
failed to meet, by depriving food and medicines to those who sided with the opposition.

Unlike articles 23 and 55, Article 59 has been recognized as customary law, applicable by analogy
not only to international conflicts, but also to the non-international ones. It establishes that the relief
operations shall be accepted by the parties unconditionally, provision that both state and non-state
actors failed to respect, where the denial of medical aid and starvation became instruments of war,
violating the norms of modern IHL.

Further guidance is provided by the 1977 Additional Protocols to the Geneva Conventions, which
significantly expanded the protection of civilians during both international and non-international
armed conflicts. Many of the corridors established by the Security Council, through the invocation of
Chapter VII of the UN Charter that allowed cross border humanitarian access, where obstructed
leaving often the population who resided in the besieged areas without food supplies. These types of
actions are regulated by Article 54 of the first Additional Protocol, which prohibits the starvation as

a method of warfare and the destruction of objects, indispensable for the survival of the population

B2ICRC, Geneva Conventions of 12 August 1949, Article 3 (2) « The wounded and sick shall be collected and cared
for.», see note 65.

B3ICRC, Commentary of IV Geneva Convention relative to the Protection of Civilian Person in time of war, p. 34.
B4ICRC, Geneva Conventions of 12 August 1949, Article 23: « Each High Contracting Party shall allow the free passage of
all consignments of medical and hospital stores and objects necessary for religious worship intended only for civilians of another
High Contracting Party, even if the latter is its adversary. It shall likewise permit the free passage of all consignments of essential
foodstuffs, clothing and tonics intended for children under fifteen, expectant mothers and maternity cases.», see note 65.
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such a food/ water installations.?*> The official commentary to the Protocol clarifies that starvation
must be understood as a deliberate act aimed at weakening or annihilating the population by depriving
it with its vital resources.?*® In Syria, this norm was systematically disregarded. Entire cities and
towns with a strong anti-government presence, including Homs, Al-Houla and Eastern Ghouta were
subject to prolonged blockades that limited the access to food, water and medicines.??” These sieges
did noy only have the objective of isolating armed opponents, but to make life unbearable. Hospitals
faced desperate shortages of medical supplies, leading to amputations performed without anesthesia
and the death of children for malnutrition and diseases. Further suffering, was also implemented by
the impossibility of evacuating the sick and wounded, transforming entire communities in isolated
areas marked by deprivation and human suffering.?*® Closely connected to this provision is article 70
of the same Protocol, which governs relief operations and requires that humanitarian actions shall be
conducted without discrimination, embodying with Article 54 the idea that water, food and medical
supplies should never be weaponized to achieve military objectives.?3°

Although the Syrian regime was primarily responsible for implementing these sieges, similar tactics
were also used at times by anti-government groups armed groups. In several Shia-majority towns,
opposition forces imposed blockades to cut off food, fuel and medical supplies to approximately
70.000 residents. In its report, the OHCHR denounces how women and children were among the most
affected, who suffered from acute malnutrition, while those who attempted to flee were often
abducted, held for ransom or even killed. The Second Additional Protocol extends the prohibition of
using starvation as a war crime to non-international conflicts through Article 14, which similarly bans

the starvation of civilians and the destruction of essential resources for survival;

Starvation of civilians as a method of combat is prohibited. It is therefore prohibited to attack, destroy,
remove or render useless, for that purpose, objects indispensable to the survival of the civilian population,
such as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, drinking water

installations and supplies and irrigation works.?*

235 JCRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I) Article 54 (1)(2) «1. Starvation
of civilians as a method of warfare is prohibited. 2. It is prohibited to attack, destroy, remove or render useless objects indispensable
to the survival of the civilian population, such as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock,
drinking water installations and supplies and irrigation works, for the specific purpose of denying them for their sustenance value to
the civilian population or to the adverse Party, whatever the motive, whether in order to starve out civilians, to cause them to move
away, or for any other motive.», see note 80.

238 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, p.689.

237 Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, A/HRC/23/58, 4 June 2013, p.21.

238 Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, p.21

BIICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I) Article 70, see note 80.

29 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol II), Article 14. See note 85.
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Furthermore, the International Committee of the Red Cross, emphasizes the non-derogable obligation
of facilitating humanitarian relief in both conflicts of international and non-international character.
However, this obligation was consistently violated. In 2014, the United Nations Secretary General
reported that medical supplies designated for 216,015 people in besieged areas were either removed
from humanitarian convoys or blocked from entering.?*! Civilians living areas held by the opposition
such as Al-Shaharah for instance, were denied food and medicine, a calculated strategy that would
lead the population to surrender through exhaustion.

Though the IT Additional Protocol may contain weaker provisions, many of the provisions mentioned
above have been reinforced through customary international law, which confirms how such behaviors
are considered universally forbidden under IHL, despite the categorization of the conflict. The Rome
Statute of the ICC further establishes these violations as war crimes both in international armed
conflicts and in non-international armed conflicts.?*> Together, these amendments reflect the
international community’s recognition of the devastating impacts and the moral gravity that these

behaviors cause.

The deliberate use of siege warfare and starvation throughout the Syrian conflict represents one of
the most severe breaches of IHL. These acts, not only have violated the Geneva Conventions, their
Additional Protocols and customary law, but more importantly, they have violated the principle of

humanity that lies at the heart of the international legal order.

3.1.3 Violation of the Principles of Distinction and Proportionality

Another relevant pattern of violations was committed by the Assad regime that concerns the conduct
of the hostilities, during the Syrian conflict, which focused particularly on the persistent disregards
for the principles of distinction and proportionality. These violations, which go beyond the use of
sieges and starvation that have been examined in the previous chapter, became a relevant feature of
the strategy employed by the Syrian military throughout the war. The repeated failure to distinguish
between the civilian population and military objectives, together with the dipropionate use of force,
has caused excessive civilian harm, revealing a systematic breach of one of the most fundamentals

norms under IHL.

241 R, Bartels, “Denying Humanitarian Access as an International Crime in Times of Non-International Armed Conflict:
the Challenges to Prosecute and some Proposals for the Future”, Israel Law Review, p. 281.
242 Tnternational Criminal Court, Rome Statute, Articles 8(2)(b) and 8(2)(¢), see note 97.
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Inevitably, the violation of the Principle of Distinction and Proportionality occurs in case of a military
attack. To properly understand the scope and the conditions of the principle, the first thing to define
in order to legally evaluate a breach is the definition of the term ‘attack’. Article 49 of the First

Additional Protocol defines what shall be considered as an armed attack under IHL:

“Attacks" means acts of violence against the adversary, whether in offence or in defence.2*’
g y

This initial part of the article serves as a necessary preliminary step for a proper assessment of the
principles of distinction and proportionality, because these rules apply exclusively within the scope
of an attack as defined by IHL. Article 49 further explains that attacks may include both isolated acts
of violence and military operations carried out by armed forces. Therefore, the operations cover a
wide range of actions such as aerial bombardments, artillery shelling, missile strikes and ground
attacks. By establishing definition of the term ‘attack’, the provision provides the framework within
which the legality of military operations must be evaluated. Only once the conduct is identified as an
attack, it can be examined light of the obligations established by the principle of distinction and
proportionality. Having clarified what constitutes an attack under Article 49 of the First Additional
Protocol, it now becomes possible to present the substantive rules that regulate how such acts should
be conducted. The frameworks which establish the conduct of hostilities are known in IHL as the
Principles of Distinction and Proportionality and they represent a cornerstone of the Law of Armed
Conlflicts, as it reflects both customary international law and the necessity to distinguish civilians and
combatants at all time during the conflicts.?** This requirement is also contained in Article 48 of the
First Additional Protocol, which acts as the basic rule in ensuring the respect for civilians, setting the
requirements that military objectives shall be the only targets during military operations.?*> Both
civilians and civilian objects, therefore, must be protected and distinguished at all times, setting the
grounds for one of the most important norms of IHL. The Commentary of the First Additional
Protocol helps clarify what can be understood as military objective. First of all, when analyzing the
Commentary, it explains that, once the distinction between civilians and combatants has been
established, a second and equally important distinction to bear in mind is the distinction made
between civilian objectives and military objectives. The commentary explains how the distinction

between these elements emerged within the law of armed conflict, when already in earlier periods,

23 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I), Article 49, see note 80.
244 M.D. Evans, International Law, p.857.
245 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol 1), Article 48, see note 80.
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treaty instruments such as the Hague Relations and the Geneva Conventions included already the idea
of civilians’ immunity. With the evolution of conflicts and the consequent increase of exposure of
civilians, it became necessary to articulate this protection port explicitly and to define the limits of
lawful targeting with a greater precision.?*® The development is also reflected in Article 52 (2) of the

same Protocol, which provides a definition of military objectives:

Attacks shall be limited strictly to military objectives. In so far as objects are concerned, military
objectives are limited to those objects which by their nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture or neutralization, in the

circumstances ruling at the time, offers a definite military advantage.**’

These definition draw a clear line when highlighting which are the objects that may or may not be
lawfully attacked during military operations. From this definition, it emerges how a significant
responsibility is relied on commanders. Evans’ manual of International Law, has allowed to gain a
critic view and to grasp of the nuances of this provision. Commanders have the duty to verity the
nature of the target, taking all feasible precautions whenever possible, suspending or canceling an
attack when it becomes clear that the target is not a legitimate military objective, which would have
caused excessive civilian harm.?*® By looking at the provisions, it becomes clear that the law expects
a prioritization of civilians’ safety, even if it may jeopardize military operations. This principle has
occasionally been applied in practice, though not during the Syrian Conflict.

However, in contemporary conflicts, the distinction between civilians and combatants is often
difficult to apply. Nowadays, non-state armed groups may take part to the hostilities, often operating
in densely populated areas and, therefore, blending into the civilian environment. This causes
situations of ambiguity, which IHL acknowledges by accepting that some civilian casualties may
occur, even during lawful attacks.?* Yet, this recognition shall not be intended as a diminution of the

absolute prohibition on the deliberate targeting of civilians, as the law is very clear on this.

The gravity of this practice is not only underscored by treaty law, but also by international criminal

law as well. Indeed, Article 8 of the Rome Statute classifies the intentional directing of attacks against

248 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, p.598.

247 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I), Article 52, see note 80.

28 M.D. Evans, International Law, p.858.

29 M.D. Evans, International Law, p.857.
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civilians and against civilian objects such as schools and residential areas as war crimes.?>° This
definition means that the deliberate targeting of civilians and of those sites is prohibited regardless
the nature of the conflict and can, therefore, be held accountable under international criminal
jurisdiction. Numerous incidents that have been documented throughout the Syrian Conflict reveal a
consistent pattern of attacks against civilian infrastructures by Syrian government forces. Some
investigations have identified the targeting of schools, hospitals, water stations and other essential
facilities, highlighting how sites that should have been protected by IHL became frequent objectives
of military operations.”! From these inquiries, it emerged that schools were among the most
frequently targeted civilian objects, making Syria one of the countries with the highest recorded
number of attacks on educational institutions. Between 2011 and 2015, nearly half of all school
attacks documented worldwide occurred in Syria.?>

One illustrative case is the case of 26 October 2016 which saw an airstrike conducted by both Syria
and Russia forces on a school complex in the town of Hass during school hours. The event was
documented by the Human Rights Watch, which collected several testimonies confirming that the
area was not to be intended as military or was whatsoever close by to a military objective. The strike
resulted in the deaths of 35 civilians, including 22 children.?*>3 Given the absence of a credible military
target, the attack can be understood as indiscriminate or deliberately directed against civilians. Such
conduct constitutes a clear violation of customary IHL and of the treaty obligations contained in the
First Additional Protocol, and may amount to a war crime.

The same disregard for the principle of distinction is evident with the targeting against medical
facilities. Hospitals, clinics and field treatment centers have been repeatedly hit by Syrian government
forces and their allies.?>* Both Amnesty International and Physicians for Human Rights have reported
that only between 2011 and 2016, military forces were responsible for more than 90% out of the 400
attacks registered, which have cause the death of over 700 people. A particular emblematic example
of attacks against medical infrastructure is the strike on the M10 hospital complex, located in al-
Sakhour, a district in Eastern Aleppo. By the end of the attacks, this facility was described by the

Independent International Commission of Inquiry on the Syrian Arab Republic as the largest trauma

250 International Criminal Court, Rome Statue, Article 8 « (i) Intentionally directing attacks against the civilian population as
such or against individual civilians not taking direct part in hostilities; (ii) Intentionally directing attacks against civilian objects, that
is, objects which are not military objectives», see note 97
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hospital in the area.?>> The M10 became the target of repeated bombardments that eventually rendered
it inaccessible and inoperative. The attacks did not only involve the use of conventional airstrikes.
Evidence gathered by the Commission, which was supported by videos recorded by civilians,
indicates the use of heavier and more destructive weapons, including cluster munitions and
unexploded sub-munitions found at the site. The combination of these elements, illustrates a clear
disregard for the special protection that should have been appointed to the medical units under THL.
In addition to school and medical infrastructures attacks, the UN Report highlights how both food
and water were also repeatedly targeted, despite their indispensable role for civilian survival. The
Report describes several strikes against markets, bakeries and other sources of food during the siege
of eastern Aleppo. These events indicate a consistent pattern, rather than isolated incidents, of
deprivation of regular access to nourishment and contributed to widespread malnutrition among the
civilians who were trapped in the besieged areas.?>® Water installations were also affected and
damaged by strikes, leaving extensive portions of Aleppo without access to potable water for
prolonged period and, therefore, exposing them to dehydration and diseases.

The deliberate targeting of these facilities not only violates the principle of distinction that has been
present so far, but also undermines fundamental human rights as deprivation of food and water makes
the exercise of life impossible for civilians.

In conclusion, the conduct of hostilities examined in this section demonstrates a recurrent violation

of the proportionality rule, which is codified in Article 51(5)(b) of the Additional Protocol:

an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to

civilian Objects, or a combination thereof, which would be excessive in relation to the concrete and

direct military advantage anticipated.?>’

The provision foresees the prohibition of excessive force, yet the Syrian government forces repeatedly
employed methods of warfare that went beyond this limit. A clear example of the pattern emerged
from the attacks on medical infrastructures, where the Syrian forces employed weapons whose
destructive capacity produced indiscriminate effects that are incompatible with the proportional use
of force. The Syrian government was also responsible for an extensive use of barrel bombs, which
are explosive devices that have wide ranging effects, which may cause many beaths and injuries.

These bombs are typically dropped by helicopters and cannot by guided because of the lack of a

55 Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
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guidance system, making them inherently inaccurate.>® More than 1000 barrel bombs have been
dropped between 2011 and 2016, meaning that civilian objects were not accidental side effects, but
rather foreseeable outcomes. In addition to barrel bombs, Syrian government forces used cluster
munitions, especially in the areas of Douma, Dayr az-Zawr and Aleppo. These weapons were initially
banned, because of their excessive and indiscriminate effects, but some investigations have registered
the deployment of at least thirteen varieties of cluster munitions, especially in residential
neighborhoods, markets and near medical facilities.?*” The deployment of these weapons is central in
the assessment of proportionality, since the harm caused to civilians is not incidental, but an inevitable

consequence of their use.

Altogether, the conduct examined in this chapter so far, shows how the Syrian regime persistently
violated the two fundamental principles that govern the conduct of hostilities: the principle of
distinction and the principle of proportionality. The repeated targeting of civilian infrastructure and
the widespread use of destructive weapons illustrate a consistent disregard for the protection of
civilians. The combination of these practices that resulted in the violation of the two provisions were
not the result of isolated misjudgments, but rather as a part of a broader strategy, which contributed

to the scale of devastation and human loss experienced by the civilian population.

3.1.4 Torture, Secret Detention and Enforced Disappearance

This final section will examine another set of grave violations perpetrated by the Assad regime during
the conflict: torture, secret detention and enforced disappearance. Behind these abuses, there is a
strategy used to intimidate and dismantle the civilian population, which constitute an element of a
wide pattern of violence that shaped the conflict. This chapter does not offer an historical overview
related to the development of the legal framework that regulates torture or related practices, as they
have been already analyzed in depth in chapter 1.3. This sub-section will instead focus on the concrete
way in which these violations occurred in Syria, drawing on the extensive documentation produced
by international investigative bodies, humanitarian organizations and survivors. These examples will
show how torture was continuously practiced in both official and unofficial detention centers, where
individuals were held in conditions of total secrecy and where thousands of civilians were forcibly

disappeared by state agents.

2581, Idris, “International humanitarian law and human rights violations in Syria”, p.3.
2597, Idris, “International humanitarian law and human rights violations in Syria”, p.3.
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These patterns together reveal a pattern of unlawful treatment of detainees, that reflect the deliberate
use of detention and fear as tools of repression. The number of cases involving arbitrary arrest, torture
and enforced disappearance is so extensive that establishing an exact number is quite impossible.
Despite the difficulty of quantifying a precise digit, the available evidence demonstrates the existence
of a widespread and systematic use of civilian repression.

As the uprising unfolded, many were the civilians who had been abducted, number that kept rising
over the years. Many prisoners had to face the fate of being detained in secrecy while being denied
any form of legal protection. Testimonies collected by the Human Rights Watch and Amnesty
International give evidence of how several individuals were taken from their homes, workplaces pr
checkpoints, and transferred to a network of official and clandestine detention facilities, which were
operated by the Syrian intelligence services. Within these facilities, detainees were continuously
subjected to torture, inhumane treatment, prolonged detention which often resulted in death or
permanent disappearance of the prisoners.

Starting with arbitrary detentions, because of the great number of detainees, the UN Commission of
Inquiry has defined them as systematic tool, which became persistent features of the conflict.?%° Those
who were targeted the most were the dissidents and the activists who openly opposed to the Assad
regime once the uprising began. Government forces were the ones who had initially carried out the
first mass arrests, that took place during demonstrations and during military operations in areas
perceived as sympathetic towards the opposition. This pattern was documented by the investigations
made by the United Nations OHCHR and the organization of Amnesty International. The United
Nations reported that, as the uprising intensified, the initial wave of mass arrests rapidly extended
into arbitrary detentions. These did not only occurred during demonstrations but also both at
checkpoints and border crossings, becoming a routine practice, according to the findings of the

Independent Commission of Inquiry on the Syrian Arab Republic.?®!

Overtime, arrests were no longer
marginal events that took place during demonstrations or at checkpoints, they soon became the
everyday reality, where people suddenly began to be taken from their homes, seized in public spaces
and, in several cases, detained in places of worship, locations that are traditionally recognized as

inviolable within Middle Eastern societies.2%?
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The UN investigative bodies have emphasized that arrests that took place in mosques or religious
centers constituted a deliberate tactic aimed at spreading fear and demonstrating the regime’s ability
to penetrated protected environments as well.

The pattern was simple: make people disappear without leaving traces. Arrests were frequently
carried out without legitimate grounds and in the absence of formal legal charges. In many cases, fake
accusations were fabricated solely to provide a fake legality that would justify the detention of

individuals who, in reality, did not pose any threats.??

These extrajudicial arrests, often involved
violent transfers to detention facilities, where individuals were held in total secrecy. The system of
arrests established by the government was made possible by different elements, the most important
was the Syrian intelligence apparatus. The intelligence structure was articulated into four principal
agencies: Military Intelligence, Political Security, State Security and Air Force Intelligence, each of
which operated with the help of numerous local branches, departments and facilities. However,
according to the testimonies of former detainees, the intelligence did not operate only through its
agencies. The Syrian regime was described as a “regime that has ears and arms everywhere” 264
Altogether, this network allowed state agents to arrest and detain individuals in complete secrecy and
ensure that people could be made disappear without any form of judicial oversight.

A crucial point to underline is that the widespread and systematic use of arbitrary detention by the
Syrian authorities stand in contradiction to the obligations arising under international human rights
law, particularly Article 9, which, from the information introduced in Chapter 1.3, Syria had ratified
in 1969. Article 9 has a dual function, as it protects and guarantees both the right to liberty and the
right to personal security.?%®> These rights are inherently violated when the personal liberty of an
individual is taken away through the arbitrary arrest without a lawful basis. No person, according to
the text of the article, shall be deprived of its liberty, as it would undermine the very essence of the
right to life and personal dignity, to which every human being is entitled. The Covenant further
requires that those arrested shall be informed of the reason for the arrest and of any charges brought
against them, transparency which was not safeguarded by the arrests made by the Syrian regime. In
order to establish the clear legal criteria of the provision, the Commentary on the ICCPR provides a
definition of “arbitrary”, term which under Article 9 is used to indicate injustice and

inappropriateness.
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Arbitrary detention is therefore understood as any unreasonable deprivation of liberty. The same
prohibition emerges in other key instruments of international human rights and criminal law. The
UDHR expresses the prohibition of arbitrary arrests, detention or exile in Article 9.

Although the Declaration does not provide a definition of arbitrariness, it establishes the principle
that deprivation of liberty must never occur without a lawful justification or without the guarantees
of a fair process.?*® Instead, the Rome Statute of the ICC provides a more detailed articulation of this
prohibition. In Article 7, the imprisonment or the severe deprivation of physical liberty in violation
of fundamental rules of International law are considered as crimes against humanity.?®’ The Statute,
in Article 7(2)(i), also criminalizes enforced disappearance, defined as the arrest, detention or
abduction of individuals carried out with the approval or the support of the state or of a political
organization. This definition reflects the pattern widely documented in Syria, where thousands of
civilians were deprived of their liberty. Although Syria has never ratified the Statute nor accepted the
jurisdiction of the ICC, the prohibitions contained in Article 7 still prove Syria’s accountability, as
they are widely recognized as customary law.

However, the arbitrary arrest of civilians was only the first step in a much broader system of abuse.
Once arrested, civilians were not brought before a judicial authority, instead they were transferred
into a network of official and unofficial detention facilities which included schools, stadiums, military
bases and even hospitals. Once arrived in each facility, detainees were routinely subjected to what
survivors have described as “welcome parties”, term that indicated severe beatings inflicted at the
moment of entry or during transfers between centers.?®

The detention system in Syria, however, did not follow a linear path. The several testimonies
collected by the by the United Nations and the several human rights organizations that have
investigated, indicate that many detainees were continuously moved between different branches of
the intelligence services. Although the patterns varied, the sequence for many remained the same:
prisoners were usually detained first in the Military Intelligence Directorate, followed by transfers to
the Political Security Directorate and, in some cases, to the Criminal Security Directorate. During
each transfer, individuals were exposed to new forms of violence and interrogation, deepening the
psychological and physical harm inflicted. Many, however, have testified how there was one

particular destination which terrified the most.
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The facility that acquired such a reputation was the Saydnaya Prison. This prison in particular
represented the end point of this system for thousands of detainees, a place so feared that became

widely known as the “the prison of silence”.2¢°

Article 7, however, does not only prohibits enforced disappearance and the unlawful deprivation of
liberty. It also covers another major issue affecting those who were arrested during the conflict, which

is torture. Within the Statute, torture is described as it follows:

the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the
custody or under the control of the accused; except that torture shall not include pain or suffering arising

only from, inherent in or incidental to, lawful sanctions.””’

This definition is particularly relevant to the Syrian conflict, where torture has been described by the
OHCHR as an endemic problem rooted in the structure of the security and intelligence apparatus. A
further definition of torture is also provided in the Chapter Key Principles related to civilians during
conflicts of this thesis, where the meaning of torture is provided by the Convention that most
specifically addresses this practice, which is the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment.

The several reports issued by the United Nations OHCHR, Amnesty International and other
humanitarian organizations reveal that the violence inflicted on detainees went beyond the physical
mistreatment. Interrogations and daily beatings were accompanied by severe psychological abuses,
that reached states of depersonalization and derealization, which are often identified as a common
consequence of prolonged exposure to extreme stress and fear.

One of the most notorious cases, reported by Amnesty International, concerns the torture suffered by
inmates at Syria's Saydnaya prison, the previously mentioned ‘last stop’, where between 2011 and
2017 almost 17.000 inmates were tortured, raped and executed.

The torture suffered by prisoners was further confirmed in 2014, when a military defector, known
with the name ‘Caesar’, provided to an anti- government political group 6768 pictures who portrayed
the violence inflicted towards detainees and the bodies of those who encountered death, during their
imprisonment, demonstrating the widespread and brutal prison torture system which was present in

Syria throughout the entire conflict.?”!
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Several were the forms of torture employed by the military and intelligence forces, which spanned
from simple beatings to psychological threats, involving both men and women. A detailed explanation
and description of torture employed emerges from the extensive documentation produced by Amnesty
International, whose reports collect hundreds of testimonies from survivors and from detainees. The
proofs presented, reveal a system of interrogation in which violence was central, exercised through a
set of techniques created to inflict maximum pain, disable the victim and break any form of resistance.
One of the most common methods employed was ‘Falaqa’, whose translation and practice indicated
the beatings on the soles of the feed, while they were forced to lie on the ground.?’? The beatings
often caused deep bruises, blisters that often led to infections, leaving victims the inability to walk or
to stand for days. Another technique which reported within Amnesty’s report is called ‘Shabeh’, a
form of torture in which prisoners were neither standing nor lying on the ground, but they were
suspended from the ceiling by the wrists for hours and even days. While being hanged, detainees
were routinely subjected to additional forms of abuse which did not only include beatings, but also
electric shocks.?”® The same method was documented in an interview conducted by the Human Rights
Watch, in which a survivor recalled how, during the shabeh session, he felt like his ‘brain stopped
working’, an expression that illustrates the extreme physical exhaustion and psychological
dissociation produced by this technique.?’* Soon, the use of electric torture became one of the most
widely used methods, during with people were electrocuted not only while standing, but also while
standing in containers filled with water as electric currents were released into the liquids.

Another method identified in Amnesty International’s investigation is dulab, which is translated from
Arabic as ‘tire’. This practice consisted into beating the prisoner’s head or back while forcing a him
into a large truck or car tire, where he would stay with the body bent forward and the arms handcuffed
behind his back. A further dimension of the torture system in Syria involved forms of abuse that went
beyond physical beatings. When women were detained by security forces, they were frequently
subjected to rape and other forms of sexual violence, which was used as an instrument of domination.
Survivors also reported that interrogators threatened to arrest, assault or kill their relatives, a method
designed to arise fear and force confessions.

Altogether, these patterns show how torture in Syria was widely operated during the uprising,
demonstrating clear violations of the CAT which Syria acceded on 19 August 2004. In accordance

with Article 27 of the Convention, the treaty entered into force on the thirtieth day of the deposit. The
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thirtieth day marked the effective moment in which the Convention became binding for Syria, making
Syria fully accountable for the acts of torture committed.?’> The persistent and the systemic nature of
torture throughout the conflict, do not only reveal the gravity of Syria’s breaches, but they also
demonstrate the serous limitations of the international mechanisms designed to prevent and address
such abuses.

The CAT does not only codify the prohibition of torture or clarify the norms of conduct that are
contained within the framework, but it also establishes a system designed to ensure States compliance
with the obligations of the treaty. A central role is played by the Committee Against Torture, body
created by Articles 17 to 24 of the Convention.?’® The Committee established, is responsible for the
monitoring and the implementation of the Convention, reviewing periodic reports submitted by
States, issuing recommendations and receiving individual communications. With all these functions,
the Committee represents one of the primary international instruments for implementing the
adherence to the Convention’s absolute prohibition of torture. Additionally, the United Nations
system developed complementary mechanisms such as the functions of the Special Rapporteur on
Torture, who has the role to document violations, engage with governments and to supervise
compliance with the provisions contained in the UDHR.?"’

Yet, these mechanisms have proved widely ineffective within the Syrian Conflict. The inadequacy of
these mechanisms is further highlighted when considering that the prohibition of torture does not only
come from the CAT alone. Long before the adoption of the Convention, the UNGA had proclaimed
the Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.?’”® Although formally a soft law instrument, it
played a crucial role in shaping the subsequent treaty law, contributing to the formation of a
customary norm that binds all States. The failure of the Syrian government to uphold these
prohibitions shows the structural weaknesses that emerge from the legal frameworks, further
underlining the lack of practical enforcement during conflicts.

The last dimension of the regime’s repressive apparatus is enforced disappearance. For many

detainees, arrest ultimately resulted in death within the detention system.
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Their families, however, faced a different reality as individuals taken into custody often vanished
without any official acknowledgment of their detention, fate or location. This pattern is widely
recognized as the practice of enforced disappearance, that involved many political activists, protestors
and opponents to the government in general. Within the Syrian context, enforced disappearances had
a double function. They operated not only as a tool to weaken and suppress the opposition, but also
as a source of revenue for the security apparatus, as desperate families often resorted to networks
within the black market in attempt to obtain information regarding the whereabouts of their
relatives.?”

An emblematic case of enforced disappearance during the Syrian conflict involved a human rights
lawyer named Khalil Ma’touq, who went missing on 2 October 2012.2%° His case generated several
international appeals, including those issued by Amnesty International, which urged the Syrian
authorities and President Bashar al-Assad, to provide information about his location and his fate.
Ma’touq had been arrested at a security checkpoint together with friend and assistant and, from that
moment, no further trace of him was ever recorded. His story reflects only one of many
disappearances that affected thousands of Syrians during the conflict. Enforced disappearance is
recognized under the Rome Statute as a Crime Against Humanity and is prohibited by other several
legal instruments which were discussed in the present and previous chapters of this thesis, including
the ICCPR, the CAT and Geneva Conventions and Additional Protocols. A specific treaty devoted
entirely to the issue of enforced disappearance was adopted in 20 December of 2006 with the creation
of the International Convention for the Protection of All Persons from Enforced Disappearance.?8!
This Convention provides a clear legal definition of enforced disappearances and requires States to
criminalize the practice within their domestic legislation. Despite the adoption of this Convention,
Syria neither acceded nor ratified it. However, the absence of ratification does not exempt a state of
its obligations under other relevant international instruments and under customary law. These
frameworks continue to prohibit enforced disappearance and require the protection of all persons

when deprived of their liberty.
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3.2 Violations of International Humanitarian Law committed by the anti-Assad coalition

The final and closing part of this thesis examines the violations carried committed by the anti-Assad
coalition, with a particular attention to the conduct of non-state actors. Several groups involved in
this coalition were introduced in Chapter 2.2.2, among them there are ISIS, Hezbollah, the Kurdish
forces and HTS. Their role within the conflict has been complex and often contradictory, since each
group pursued its own military and political objectives while operating in an environment already
marked by severe state violence.

As in the first half of chapter three, the aim of the discussion is not to offer an exhaustive catalogue
of every violation attributed to these actors, which would exceed the scope of this thesis. The focus
will be placed instead on the patterns of abuse that had the greatest impact on the civilian life and that
illustrate the broader dynamics of the conflict. These practices must also be considered in connection
with the conduct of the government’s allies, since the combination of actions of the two contributed
to a climate where civilians were constantly exposed to harm. Civilians were often caught between
competing forces and thee violations committed by these groups further deepened the suffering
experienced through the conflict.

The first topic that will be analyzed in this section does not concern a specific violation. It examines
instead the legal status of non-state actors under IHL. This clarification is essential because the
classification of an armed group determines which legal obligations should be applied, the extent of
its responsibility for violations and the degree to which its conduct can be assessed under the relevant
norms of IHL. After clarifying the legal status of non-state actors, the chapter will turn to two further
issues. The first concerns the attacks carried out against civilians and the use of terror as a method of
warfare, which became a defining feature of the conduct of several armed groups during the conflict,
while the second one examines practices such as sexual violence, enslavement and forms of gender

based persecutions, which caused devastating effects on the individual targeted by these acts.

3.2.1 Legal Status under International Humanitarian Law of Non-State Actors

The very first sentence of this work recalls that throughout centuries societies and circumstances have
evolved, often giving rise to conflict. That initial observation provides an appropriate starting point,
which explores how such evolution has transformed not only the nature of warfare but also the actors

involved in it. While traditional conflicts were largely shaped by the actions of states, which were
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considered as the only parties involved in combat, contemporary scenarios increasingly include non-
state actors whose presence significantly complicates the legal landscape.?3?

Originally, international law was conceived as a system which regulated relations between sovereign
states, who were considered as the primary subjects due to their full international legal personality.
This status allowed them to created and shape international norms, both through their capacity to
conclude treaties and through their contribution to the formation of customary international law.
States can in fact conclude treaties because of two elements: state practice and opinio juris, which
can be understood as the belief that such action is carried out of a sense of legal obligation.?83
Although today international organizations and other non-state actors may influence the development
or interpretation of international norms, the centra role in the formation of international law continues
to rests with states. However, the continuous involvement of non-state actors raises important
questions concerning the regulation of their conduct and the mechanisms that can be used to ensure
accountability. These new players do possess de facto economic, financial and organizational power,
yet they do not enjoy the same legal status of states, lacking therefore legal responsibility.?®* As a
result, they often operate without any form of legal liability that normally accompany statehood,
challenging the effectiveness of the existing legal frameworks. Then significant increase of the
presence of non-state actors has been particularly evident in the past decades, becoming an obvious
characteristic of modern warfare. Their growing involvement in contemporary conflicts demonstrates
how the traditional legal mechanisms have become insufficient to address the challenges arising from
the imbalance between the growing power of these actors and the limited means available to hold
them accountable.

Before addressing the status of non-state actors under international law and IHL, it is essential to
identify the definition and the nature of these groups. One of the most influential international law
jurists Andrew Clapham suggests a definition: “The concept of non-state actors is generally
understood as including any entity that is not actually a state, often used to refer to armed groups,
terrorists, civil society, religious groups or corporations”.?> However, because of the complexity and
the diversity that characterize non state actors, it is difficult to provide a single and comprehensive
definition of these groups. Therefore, the aim of this chapter is not to classify them exhaustively, but
rather to understand when and if their involvement in an armed conflict triggers the application of

IHL and whether their conduct give rise to individual or collective responsibility under this
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framework. This particular focus is essential as, with the significant rise of violent non-state armed
groups, some international organizations have repeatedly addressed the threat that they pose. The
UNSC for instance, has expressed the grave concern over the dangers represented by certain armed
groups, highlighting the risks of terrorism and the threats to international peace and security posed
by these groups.?®¢ Because of the threats they pose, the UNSC has also established rules related to
the engagement with non-state armed groups. The most significant provision concerns the interaction
of states with such groups. Any form of engagement that involves the provision of goods, services,
financial assistance or technical support on behalf of these groups is forbidden under international
law.2%7

The frequent involvement of non-state actors in contemporary armed conflicts has made necessary
which legal frameworks are meant to be applied in case of serious violations by such actors. Although
international law has traditionally been conceived and directed to States, its evolution and the
evolution of geopolitical contexts have progressively recognized that both individuals and non-state
actors may incur international responsibility. This new point of view has altered the classical view,
according to which only states could perpetrate crimes against humanity, reaching in modern times a
broader understanding that such crimes can be also committed by non-state actors. Already during
the Nuremberg Trial of 1946, the judges stressed how crimes against humanity are not committed by
subtract entities but by individuals. This observation laid the foundation of individual criminal
liability, which is not attached to states and holds the person who plans, order or carry out
international crimes as legally responsible in their own capacity.?®® In early years, the prevailing belief
was that the violations committed in non-international armed conflicts did not amount to international
crimes, meaning that members of armed groups could only be prosecuted under domestic jurisdiction.
However, this position changed with the with the jurisprudence of the International Criminal Tribunal
for the former Yugoslavia and the development of international criminal law, which confirmed that
individuals belonging to non-state armed groups may be responsible for international crimes,
including crimes against humanity. However, the question of how non-state actors may be punished
for war crimes and crimes against humanity under the Rome Statute has been widely debated. For
example, the article published within the Fordham International Journal and written by William A.
Schabas, Canadian academic lawyer expert in international human rights law and criminal law,
analyzes the threshold established by the Rome Statute for crimes against humanity, highlighting how

the requirement for the commission of these acts is to be part of “widespread or systematic attack
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directed against any civilian population”.?%° This requirement has generated an extensive discussion
among international jurists. To illustrate the complexity of the issue, the article bring as an example
the terrorists attacks of 9/11, which were immediately perceived by both the international community
and the public as crimes against humanity. Despite this widespread perception, the article further
illustrates how the Rome Statue does not include terrorism among the offences constituting crimes
against humanity. This definition led to a date on whether terrorism may fall within the notion of
widespread or systematic attacks.?°

However, this gap was soon addressed with the introduction of terrorism both within the Rome Statute
and during the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of
an ICC.?°! When thinking about the regulation of non-state actors under IHL, usually there are only
two frameworks that emerge. The first is Common Article 3 of the Geneva Conventions, which
applies in every non international armed conflict and expressively governs the conduct of all parties,
including non-state armed groups. The second is the Additional Protocol II, which refines and
expands the rules applicable to organized armed groups that meets specific criteria of command,
territorial control and operational capacity.?*> Although non-state actors cannot become parties to
these treaties, both instruments are formulated in a way that subjects them to their obligations once
the conditions for their application are fulfilled.

In order to be recognized as such under IHL, these groups bear specific characteristics. To acquire
international legal personality, for instance, non-state groups must reach a level or organization and
functional capacity that allows them to act as collective entities in armed conflict. However, such
personality, does not grant the full range of rights which are enjoyed by sovereign actors. It is instead
a limited and functional form of personality which arises when a group possesses a command
structure, exercises authority over fighters or territory and is capable of implementing basic
obligations under IHL.?** Once it reaches this stage, the group does no longer appear as a loose
combination of individuals, but as an organized entity that can impose discipline, issue orders,
regulate conduct and engage in military operations. All these characteristics demonstrate that the
group can be addressed under international law and can bear obligations under THL.

Before the emergence of the modern approach and the development of instruments that created both

rights and obligations for non-state armed groups, several other attempts were made to explain how
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such actors might be bound by international norms. Some scholars argued that treaties could bind
non-state actors in accordance to the articles 34 to 36 of the Vienna Convention on the Law of the

Treaties (VCLT).?* Article 35, for example, says that:

an obligation arises for a third State from a provision of a treaty if the parties to the treaty intend the provision

to be the means of establishing the obligation and the third State expressly accepts the obligation.?*®

Under this interpretation, a specific treaty may create in theory obligations for non-state armed
groups, when it is drafted with that purpose. However, the practical application is limited, since its
effectiveness depends on the non-state group’s acceptance of the treaty obligations, a scenario that
rarely occurs in practice. The source Organizing Rebellion, argues that such difficulty has been
overcome with the recognition of State’s capability of creating international obligations for non-state
actors even without their consent. This is illustrated with the establishment of international criminal
law, where war crimes, crimes against humanity and genocide bind every individual irrespective of
their consent. A further explanation is offered by the theory of prescriptive jurisdiction, according to
which a State may extend treaty obligations to all persons under its jurisdiction, including members
of organized groups, when the treaty is intended to bind such persons and if it has effects in domestic
law.?%¢ A similar reasoning has also been invoked in the field of human rights law, where treaties can
bind private actors indirectly through the State’s positive duty to protect individuals from abuses
committed by third parties. A final element that expresses the theoretical application of IHL to non-
state actors is customary international law, which provides the strongest and most universal
obligations. Taken together, these approaches demonstrated that non-state armed groups are not
legally irrelevant actors operating outside the scope of international law. Although the VCLT
formally applies only to states, practice shows that arrangements concluded with non-state entities
nonetheless carry international normative relevance. Armed groups frequently enter into ceasefire or
peace agreements and may also conclude special agreements under Common Article 3 of the 1949
Geneva Conventions assuming commitments that, while not necessarily constituting binding treaties
in the strict sense of international law, they still can reflect their capacity to undertake and implement
obligations. Therefore, their legal relevance does not derive from formal statehood, but from their
effective participation in the conflict and their capacity to assume and implement commitments in

practice. In this sense, their obligations under IHL stem from their practical role in the conflict and
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their capacity to act as organized entities. However, when presenting the category of non-state actors
a further classification is necessary, since the term encompasses a broad range of private entities
whose position under international law is far from uniform. In this respect, insurgent movements must
be distinguished from other private actors who may take part in hostilities for profit-driven purposes,
such as private military contractors for example. Although these groups formally fall outside the
category of states, insurgent groups pursuing political or territorial objectives may, under certain
conditions, acquire a limited form of international legal personality. As indicated within the manual
of Diritto Internazionale of Dominique Carreau and Fabrizio Marrella, this development is grounded
in the principle of effectiveness, according to which the factual authority and organized control of the

territory may generate restricted international legal relevance.’

In light of what explained so far in this chapter, it may appear that several legal frameworks exist to
ensure the protection of civilians. Yet, the effectiveness of these frameworks remains limited.
Civilians continue to bear the consequences of the violations committed by non-state armed groups,
while those responsible frequently escape prosecution. The major gap between the normative
structure of international law and its implementation highlights one of the most challenging obstacles
of contemporary conflicts and it illustrates how the absence of accountability undermines the very

protections that IHL seeks to guarantee.

3.2.2 Attacks on civilians and the use of terror as a method of warfare

Similarly to the harm caused by the Syrian government forces, non-state actor have also inflicted
suffering and caused the deaths of civilians throughout the conflict. Armed groups such as ISIS,
Jabhat al Nusra and HTS, carried out attacks that disregarded the presence of civilians or deliberately
targeted them in order to terrorize them and consolidate territory control. Some sources, such as The
Loss of Humanity for instance, emphasize the scale, the coordination and systematic nature of the
violations committed by pro-government forces often exceeded in intensity than those attributed to
non-state actors, particularly with regards to the intensive bombardments of populated areas.?”®

Nonetheless, many of the attacks perpetrated by armed groups were not the result of incidental harm

arising from combat operations, but rather, they were intentionally designed to terrorize the
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population with the use of suicide bombings, summary executions, indiscriminate attacks on
marketplaces and assaults in residential districts.

The legal framework governing attacks on civilians has already been examined extensively in the
previous chapters, especially the laws governing the obligations to distinguish civilians from
combatants at all times. That framework does not change when the perpetrators are non-state armed
groups as the core rules that protect civilians, including the prohibition of indiscriminate attacks,
remain the same. However, what changes, as anticipated in the previous chapter, is the question on
how these rules can be applied and enforced when perpetrators are non-state actors. The difficulty,
lies in the fact that these actors do not possess the legal personality required to enable the mechanisms
available to ensure compliance with the laws. Yet, following the analysis set earlier, the limitation
does not exempt them from responsibility as the fundamentals rules that safeguard civilians are
largely customary in nature, binding therefore all parties of an armed conflict. As a result, the non-
state armed groups who operated in Syria shall also be considered accountable under IHL for the
indiscriminate attacks committed against the civilian population.

Given the great number of attacks and incidents that have been recorded throughout the conflict,
providing an exhaustive account of all attacks directed or indiscriminately launched against civilians
is not feasible. However, a selection of documented cases will help to demonstrate the practical
violation of such legal norms. Verified reports issued by Amnesty International and the Syrian
Observatory for Human Rights (SOHR) offer concrete examples of the non-state actors’ coordinated
attacks that have failed to distinguish between military objectives and the civilian population and that
also have severely disrupted everyday life in the affected areas.

These attacks damaged residential neighborhoods, schools, markets and other civilian objects,
contributing to the impossibility to conduct a normal life. The shelling of Aleppo in 2015 serves as
an example that demonstrates how missiles and explosive weapons altered civilians’ daily life by
transforming it into a struggle for survival. The military operation was claimed to be directed towards
Syrian’s military positions of al-Nayrab, however, the SOHR, documented that despite those claims
many missiles and projectiles struck civilian neighborhoods who were located far from any military
objective, causing deaths and injuries among residents.?®® Numerous incidents were recorded in
which residential neighborhoods were aimed by the armed opposition using imprecise weapons such
as mortars and cluster weapons, who caused injuries and deaths also in hospital and school areas.?%

A further illustration of these patterns is provided by the use of the weapons described by Amnesty
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International with the words ‘hell cannons’, which are launchers that fire gas canisters packed with
explosives and shrapnel.’*! Because of their limited accuracy, it might cause indiscriminate weapons
when used in populated areas. The NGO has documented a clear example of this in June 2014, when
a hell cannon projectile struck an area where the Armenian Relief Society was conducting a
humanitarian operation, causing civilian casualties. A few months later, a similar event happened
when an explosive device was launched in the same city, hitting the Huda She’rawi School, operation
which was labeled by the SOHR to the FSA.3%? Similar patterns of destruction were recorded across
numerous parts of the country, where neighborhoods that have once been ordinary, busy and familiar
were repeatedly struck by mortars, improvised rockets and other inaccurate weapons. Areas such as
Sheikh Magsoud, Aleppo, Dara’a and Idlib are only some of the cities which left residents facing fear
and casualties.*

Another method through which extremist groups terrorized the civilian population was through the
use of suicide bombings. IHL does not prohibit specifically suicide attacks as methods of warfare in
itself, however, such operations become unlawful when they are directed against civilians, carried
out indiscriminately or used with the primary aim of spreading terror among the population. During
the Syrian conflict, suicide bombing became a distinctive trait of the unlawful actions that met these
criteria, as they were often launched in crowded areas with no military objectives, maximizing

civilian casualties and fear.

As with indiscriminate attacks, the toll of suicide bombings was so extensive and dispersed across
the country that establishing an exact number of victims is nearly impossible. However, the examples
that can be retrieved offer a glimpse of the brutality of these operations and the suffering they have
caused among the civilian population. One example occurred along the Syrian-Turkish border, where
a suicide car explosion killed at least forty three people, all of them were civilians most of whom

women and children.3%

The impact of these attacks had similar devastating effects in other parts of
the country. According to the UNSC Report, on 21 February 2015 a series of suicide explosions were
registered in the Sayyida Zaynab shrine are in Rif Damashgq, killing eighty three civilians. Just a few
days earlier, on 9 February another explosion in Damascus, took away the lives of other civilians.?%

These incidents not only resulted in an immediate loss of life and injury, but also reinforced a
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pervasive feeling of fear, demonstrating how suicide bombings were used as a deliberate strategy

used to destabilize entire communities, disrupting safety for thousands of innocents civilians.

3.2.3 Sexual violence and gender based persecution

This last and final chapter addresses one of the most serious issues that emerged during the civil war,
a pattern of abuse that is common the majority of conflicts in history. Unfortunately, sexual violence
is not limited to wartime settings as it is a reality that countless women face across the world.
According to the UN Global Database on Violence against Women and Girls, 1 out of 3 women
experience physical or sexual violence at some point of their lives.>*® However, this section will not
examine sexual violence outside the context of war, but it will focus specifically on how it manifested
during the Syrian conflict. This global data, nevertheless, offers an important indication: if the
prevalence of sexual abuse is already alarmingly high in peacetime, a conflict outbreak dramatically
increases the risk of the escalation of such abuses. This is because, when the social structure of a state
weakens, the accountability mechanisms deteriorate, consequently normalizing violence and
increasing exponentially the likelihood of women of becoming targets of sexual abuses. Syrian
women have been the most affected actors of the Syrian society since the 2013 uprising and this was
revealed by a report issued by the Syrian Network of Human Rights.?

In Syria, sexual abuse represented only one aspect of a much broader pattern of violations. The range
of violations committed during the conflict was much broader. The European Asylum Support Office,
in fact, reports that sexual violence represented only the visible part of a much wider pattern of abuse,
which also included extrajudicial killings, arbitrary arrests, torture, executions, enforced
disappearances, forced displacement, siege warfare and the denial of access to essential services such
as healthcare.>*® Women were often perceived as the weak link of society and were therefore treated
as inferior to men, which made them particularly vulnerable to these practices. Within this context,
sexual violence emerged as a deliberate strategy of war. Women were targeted because of their gender
and the perpetuation of these acts served to assert dominance, intimidate communities, inflict
punishment and destabilize the social order. According to one of the most influential UN reports

concerning the protection of women during armed conflicts, it emerges how those who are most
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affected by armed conflicts are often women and children, pattern that has proved to be true within
the Syrian conflict.3%

When examining these crimes, it is essential to highlight that they were not perpetrated only by non-
state actors as state authorities were also directly responsible for widespread abuses. Therefore, sexual
violence, together with other grave violations, was committed by a broader range of armed groups.
However, according to what emerged within the thirty-seventh session of the OHCHR, the actors
who were more frequently involved in sexual abuses were not non-state armed groups, but rather state
security forces.’!® However, despite this information, non-state actors were not exempt from
responsibility. Although the scale provided by the OHCHR, and attributed to non-state actors, was
not comparable to the levels documented among the government forces, extremist factions such as
ISIS and HTS were also implicated in serious abuses. In many areas under their control,
discrimination was the primary mechanism through which women were targeted. This was applied
through the use of restrictions on movement, on dress and behavior, unlawful executions, as well as
punishment for any perceived breach of the rules imposed by these groups.?!!

While the United Nations findings indicate that perpetration of sexual violence came from state armed
groups, the EASO report clarifies that thus does not mean that such abuses were absent in territories
controlled by jihadists. A testimony reports how such behaviors were present within these areas,
however they were often under-reported due to the strong stigma attached to sexual violence in
jihadist controlled territories, particularly within the Idlib enclave.?!? The same report highlight how,
within the Idlib enclave, sexual harassments took place mainly in public spaces such as markets,
schools and streets and involved mostly women who lacked the presence of a male relative, for
instance widows and young girls without a father. These targets reveal the strong gendered structures
imposed by these groups, where women were seen as subordinates and could not function properly
without a male protector within the society. Abuses did not stop at discriminatory restrictions, but
extended to rape, abductions whose final aim was rape and sexual exploitation.’!3

The situation faced by Syrian women during the conflict cannot be understood without considering
the historical transformations that shaped their position and role within the society. Their condition
has not always been influenced by severe restrictions and vulnerabilities but rather, when looking at

the first decades that followed the country’s independence from France in 1946, women’s future
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appeared prosperous and full of promises.*!* Women held a visible and respected role in both political
and social life, especially thanks to their participation to the nationalist movement and the
contribution they gave during the struggle for independence, effort that placed them at the center of
the new project for a modern state. Their position gradually diminished following the 1963 Baath
Party’s military coup, which allowed the consolidation of a militarized and authoritarian state. This
major structural change reduced the public space available to women, confining their participation to
state controlled structures. Over time, those who lived in rural areas experienced increasing
marginalization due to economic inequalities, a patriarchal structure and the growing influence of
conservative religious elites. These disparities deepened during the economic reforms of the 2000s,
which contributed to the emergence of a rigid gender hierarchy, whose consequent development
created an environment in which women’s rights and autonomy were progressively weakened.?!>
With the outbreak of the conflict, women began to face a range of new risks. According to the research
published by Reproductive Health Matters, which examines women’s experiences in situations of
armed violence, the outbreak of a conflict intensifies preexisting patterns of discrimination and harm,
increasing inequalities and vulnerabilities that shape women’s lives.3!6

The range of violations committed against women during the conflict extended beyond the sphere of
sexual abuses. Many reports issued in recent years outline a much wider landscape of harm, which
became part of women’s daily reality. Studies conducted by the World Bank indicate that the
protracted nature of the conflict contributed to the rise of abuses not only in public places, but also
within domestic settings, which suggests that the home itself ceased to offer protection and be a safe
place for women.*!” Forced and early marriages also became more widespread during the war. Some
women were pressured or compelled into marrying members of armed groups, while young girls were
increasingly pushed into child marriages, a practice that had existed well before the beginning of the
uprising but that ultimately increased as insecurity deepened. Trafficking of women had also
expanded, particularly with the purpose of sexual exploitation. Harassment, which consisted in both
verbal and sexualized threats, that was frequently reported at checkpoints and in controlled areas,
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actions conducted both by state and non-state armed forces.”'® Detained women did not only face

abuses that included arbitrary arrests, but they also had to face invasive searches and different forms
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of sexual violence, sometimes perpetrated by groups of perpetrator rather than a single individual.
Although women were the most affected by these violations, a smaller but significant number of men
were subjected to similar abuses. Male detainees have reported rape with objects and genital
mutilation, practices that were used to intimidate, extract confessions or punish perceived political
opponents.®'” Across all these forms of harm, there was a common pattern that remained the same: to
break individuals physically and psychologically.

All the violations described above are prohibited under IHL. However, in order to understand the full
legal framework governing the abuses committed by the several actors throughout the conflict, the
analysis cannot be limited to humanitarian law alone. Syria was a party to several human rights
treaties throughout the entire period of war, including the ICCPR, the ICESCR, the CAT, the
Convention on the Rights of the Child and the CERD, which bound Syria to respect and ensure their
application. All these instruments required Syria to guarantee the respect of the fundamental rights
and to exercise due diligence in preventing, investigating and punishing their violations. However,
the first Article that should be considered as the first element when addressing sexual abuses under
the entangled legal frameworks is Common Article 3 of the Geneva Conventions, which forbids cruel
treatment and outrages upon personal dignity. This article does include rape and other forms of sexual
violence, whose protection is also reinforced by Additional Protocol II, which prohibits acts such as

rape, enforced prostitution and assault. 32°

These norms are echoed also within the report conducted by the UN Commission of Inquiry, whose
focus is to legally define rape. This report is particularly significant as it concludes that the sexual
abuses committed in Syria met the legal threshold established by the ICC, amounting to war crimes
under THL.3?! The same report defines rape with the definition provided by the ICC, which is based
on the jurisprudence of the ICTY and the ICTR, who provided the elements necessary for an act to

be considered as such. According to the Tribunals, rape consists in:

“(i) the perpetrator acted with intent or knowledge, or both; (ii) the perpetrator invaded the body of a
person by conduct resulting in penetration, however slight, of any part of the body of the victim or of
the perpetrator with a sexual organ, or of the anal or genital opening of the victim with any object or any
other part of the body; [and] (iii) the invasion was committed by force, or by threat of force or coercion,

such as that caused by fear of violence, duress, detention, psychological oppression or abuse of power,
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against such person or another person, or by taking advantage of a coercive environment, or the invasion

was committed against a personal incapable of giving genuine consent.”***

Understanding these characteristics is crucial for the Syrian conflict, as they recognize the
experiences not only of women and girls, but also of boys and male detainees who were subjected to
sexualized torture and invasive acts. 32

Under international criminal law, these violations entail individual criminal responsibility and can be
qualified as war crimes and may also amount to crimes against humanity when carried out as part of
a widespread or systematic attack against the civilian population. The OHCHR has observed that
many of these abuses were committed when Syria was already a party to the most important treaties
concerning the protection of human rights that were previously introduced, making all the
government branches bound to the provisions contained within the different provisions.3?*

A treaty of particular relevance for the protection of women, which was mentioned earlier, is the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). Although
CEDAW is considered only a secondary instrument for the purposes of this chapter, as it does not
apply directly to conflict related sexual abuses such as rape, sexual slavery and other forms of sexual
violence, it still can be used as an example to reinforce the idea of women seen as marginal elements
within the Syrian society. This is because, when Syria acceded the to the Convention in 2003, it
entered some extensive reservations to key provisions concerning nationality, divorce, freedom of
movement, reproductive rights and the protection of girls from early marriage. With these
reservations, the domestic effect of the Convention substantially reduced and reflected the structural
gender inequalities that already shaped women’s position within the Syrian society. This pattern, only
reinforced women and girls’ vulnerability during the war. These inequalities were further illustrated
by the Global Gender Gap Report, which ranked Syria 124" out of 135 countries, confirming the
position of women as marginal actors of the country.3?> The international response to these issues is
further reinforced in the Women, Peace and Security (WPS) agenda of the UN Security Council
which contains two important resolutions: 1325 and 1820. Resolution 1325 recognizes the
disproportionate impact of conflict on women and it underscores that the protection of women and
girls in wartime depends on the concrete application of both humanitarian and huma rights norms. At
the same time, the resolution shifts the usual narrative and it suggests that instead of treating women

as side characters who simply endure the consequences of conflicts, it is important to recognize them
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as indispensable contributors to the conflict management. Their involvement is portrayed as vital
during negotiating settings and for the rebuilding of sustainable peace in the after math of the
hostilities.??® Resolution 1820 acknowledges sexual violence as a tactic of war and confirms that it
may constitute a war crime or a crime against humanity. The resolution also recalls that offences of
this nature are not only codified within the Rome Statute of the ICC, but they also have been

327 This resolution also

incorporated in the statutes of other ad hoc international criminal tribunals.
strengthens the understanding that sexual violence is unequivocally prohibited under IHL and that
the victims are entitled to the full protection guaranteed by the legal framework. Two further
resolutions are also relevant, as they address sexual violence in conflict settings. Unlike the previous
resolutions, these instruments focus primarily on strengthening the mechanisms needed to combat
such violations and on developing tools to ensure the implementation of legal protections for women.
Resolution 1888 expands the Security Council’s engagement with conflict-related sexual violence by
requesting rapid deployment of a team of experts to assist national authorities in reinforcing the rule
of law, particularly in the investigation and prosecution of these types of crimes.*?® Resolution 1960,
establishes monitoring and reporting mechanisms used to protect civilians and prevent further
abuses®?’.

However, these mechanisms were largely ineffective when applied to the Syrian conflict, as the
access to the state territory, expected by the Resolutions, was restricted and cooperation from
authorities was absent, given also by the paralysis of the Security Council caused by the several vetoes
issued both by Russia and, at times, by China. The structural limitations encountered by the several
UN mechanisms in Syria underscore the need to broaden the analysis beyond state actors. For this
particular reason, it is important to highlight the accountability of non-state actors as well, Although
non-state armed groups cannot formally ratify human rights treaties of any kind, they are still bound
by the same norms as they reflect international customary law.

Despite the existence of this comprehensive legal framework, accountability has remained extremely
limited throughout the conflict duration, as outlined in the previous chapter, leaving victims without
effective protection and allowing perpetrators to act with impunity. This persistent gap between legal
obligations and practical enforcement exposes a broad structural weakness, which is the inability of
the international mechanisms to function properly because of political constraints and fragmented
authority. The Syrian case demonstrates once again that the effectiveness of legal norms is closely

linked to political will and institutional capacity. This, however, does not imply that international law
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is absent or irrelevant. On the contrary, contemporary international law is absent or irrelevant.
Contemporary international law is founded upon the idea that peaceful relations constitute the normal
condition of the international order. Situations where armed conflicts are involved represent a rupture
of that ordinary framework. IHL is specifically designed to operate within this moment of rupture,
regulating conducts once the normal pattern of inter-state relations have been disrupted. In such
circumstances, even the most advanced system of protection may face serious obstacles in their
practical implementation. Therefore, the Syrian Conflict does not reveal the nonexistence of law, but
the structural limits of its enforcement when violence and political fragmentation undermine the

conditions necessary for its effective application.
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CONCLUSION

The analysis conducted throughout this study demonstrates that the widespread violations committed
against the Syrian civilian population cannot be understood merely as isolated breaches of individual
legal obligations, but rather as manifestations of a deeper structural failure in the implementation of
international humanitarian law. While many contemporary conflicts present comparable patterns
when analyzing civilian harm, the Syrian conflict is particularly revealing in demonstrating that the
creation and existence of a comprehensive normative framework destined to protect civilians does
not, in itself, guarantee effective protection as its compliance depends largely on the political and
strategic interests of the parties involved. From this perspective, the violations examined do not only
represent deviations from the law, but they rather reveal and expose the vulnerability and structural
weakness of humanitarian principles when confronted with deliberate and systematic practices of
violence, in which the breach of legal norms becomes normalized rather than exceptional.

The conduct of the Assad regime and that of non-state armed groups, described in the third chapter,
provides a clear answer to the research question underpinning this thesis. This conclusion is supported
by the several violations committed by both state and non-state violations, who have repeatedly
undermined the fundamental principles governing the protection of civilians, including distinction,
proportionality and humanity, through practices that transformed the civilian suffering into a central
component of warfare. The deliberate targeting of civilian infrastructure, the use of prohibited
weapons, the employment of siege warfare and starvation, as well as torture, enforced disappearance
and acts of terror, demonstrate that harm inflicted upon civilians was not incidental, but rather
instrumental. While the legal obligations applicable to state and non-state actors differ in form, the
analysis confirms that both are bound by core humanitarian norms that prohibit the targeting and
mistreatment of civilians. Syria, as a High Contracting Party to the Geneva Conventions, bear the
primary responsibility for ensuring respect for IHL. The patterns attributed

to the Assad regime do not only reflect the failure to fulfill its obligations under IHL, but it also
highlight the deliberate use of repression as a method of warfare, by which the civilian population
was subjected to collective punishment and dehumanization. At the same time, non-state armed
groups who operated within the conflict have engaged in conducts that equally violated fundamental
humanitarian norms, breaching core rules of customary law that apply to all individuals which
prohibit the targeting, terrorization and destruction of civilian populations. Moreover, the
applicability of IHL to both state and non-state actors is not limited to customary law, but it is
represented by other important provisions as well. Common Article 3 of the Geneva Conventions, for

instance, is one of the cornerstones of the protection of civilian as it establishes the fundamental
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guarantees binding all parties to an armed conflict, regardless of their legal status. Analyzing the
conclusions of this study, it becomes evident that the erosion of civilian protection during the Syrian
conflict cannot be attributed solely to the conduct of government forces as the actions of non-state
armed groups have played a decisive role in intensifying civilian harm and deepening the
humanitarian crisis.

Recognizing these acts as violations of IHL necessarily entails the acknowledgment of the intention
that was behind their actions. The Syrian conflict illustrates how humanitarian norms may be
deliberately disregarded when civilian harm is portrayed as advancing military or political objectives.
Under IHL, the principle of military necessity permits only those measures that are required to
achieve a legitimate military aim and that remain constrained by the broader humanitarian framework,
including the principles of distinction and proportionality. Therefore, it does not authorize the
targeting of civilians nor the instrumentalization of their suffering. Yet instead, the patterns that have
been observed throughout the conflict suggest that what should function as limiting principle was, in
practice, invoked in ways that eroded its protective purpose, allowing civilian harm to be treated not
as incidental and restricted consequence of hostilities but as strategic tools.

This observation, therefore, challenges the assumption that violations primarily emerge from legal
ambiguity and operational errors, rather the evidence examined in this study suggests that the
effectiveness of humanitarian law is closely linked to the willingness of parties to respect its
constraints. When such willingness is absent, the law’s effectiveness and capacity to function as a
protective mechanism is significantly weakened. The findings of this research further underscore that
the failure to protect Syria cannot be attributed to a lack of legal norms. On the contrary, the
disciplines concerning the protection of civilian have developed extensively over the last century,
obtaining a robust set of norms prohibiting the practices collected through the legal documents and
report that have been collected during the conflict. The lack, instead, emerges from the enforcement
rather that from the codification. Political divisions within the international community, the
limitations of the mechanisms of accountability and the challenges posed by modern hybrid conflicts
have all contributed to an environment in which violations could persist with near-total impunity. As
a result, humanitarian law can be considered as not effective with regards to the protection of those
of have been mostly affected by the violence. Therefore, the Syrian case raises questions about the
role of IHL in contemporary armed conflicts. The systematic nature of the violations suggests that
these norms, while legally binding, remain vulnerable instruments as enforced mechanisms become
paralyzed. Civilians, who should be considered as the primary beneficiaries of these norms, are
thereby left exposed to prolonged suffering, displacement and trauma. This reality calls into question

not the validity of these humanitarian principles, but rather the conditions under which they can be
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meaningfully upheld. The failure to prevent or stop the widespread abuses highlight the enduring gap
between normative aspiration and lived reality. Addressing this gap remains one of the central
challenges of international law, particularly in conflicts where civilians continue to bear the heaviest

burden of violence.
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