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Abstract 
 
 

The Olympic Games of 2024 brought back the interest towards an ignored topic 

which impacts multiple areas of our societies. The female sex of the athlete Imane Khelif 

was put into question and the wide public stopped to look and express their opinion. 

Intersexuality exists since the beginning of humanity and it was looked under different 

lenses through human history. This thesis aims at providing an analysis of intersexuality in 

the contemporary world. First of all, the development of medical practices towards 

intersexual children will be explored since the impact of John Money’s studies. Then, it 

will be attempted to provide an understanding of the slow changes in society thanks to 

activism and the evolution of the approach of international organizations and States towards 

intersexuality. Finally,  by focusing on one of the first cases of an intersex person in front 

of the European Court of Human Rights, M v France will be analysed. 
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Riassunto 
 

Le persone intersex hanno sempre fatto parte dell’umanità, sono sempre state 

presenti in società, la medicina si è sempre occupata di questi casi “anormali” e la legge si 

è crescentemente interessata alle questioni riguardanti l’intersessualità. Le persone intersex 

sono nate con caratteristiche sessuali, corporatura, organi sessuali interni ed esterni e 

ormoni, che non appartengono alle categorie sessuali di maschio e femmina. Il caso più 

recente e conosciuto riguardante una persona intersex è Imane Khelif e la sua 

partecipazione alle Olimpiadi di Parigi del 2024. La pugile è stata duramente criticata per 

il suo aspetto mascolino e un livello di testosterone più alto della media. Il caso ha attirato 

l’attenzione sull’esistenza di casi intersex e il loro ruolo in società.  

Questa tesi si concentra, quindi, su come le persone intersex hanno guadagnato 

sempre più visibilità in ambito medico, sociale e legale.  

Inizialmente si indagheranno gli sviluppo in campo medico, sociale e legale a partire 

dalla pubblicazione degli studi di John Money e Joan e John Hampson con approfondimenti 

sul movimento attivista e sulla rappresentazione di persone intersex nello sport. 

Successivamente, verrà analizzato uno dei primi casi riguardanti persone intersex davanti 

alla Corte Europea dei Diritti dell’Uomo (Corte EDU): M v France.  

Il trattamento medico delle persone intersex è variato nei secoli. Prima delle 

Rivoluzioni industriali che portarono all’introduzione di nuove tecnologie e la nascita di 

nuove scienze, le persone intersex erano considerate come dei mostri ed esseri anormali, la 

cui creazione era dovuta a condizioni della madre durante la gravidanza. Nella maggior 

parte dei casi gli ermafroditi, termine antico per indicare le persone intersex, passavano 

inosservati e conducevano una vita normale; ma alcune persone venivano condannate per 

comportamenti indecorosi. Un esempio è il caso di Thomas/Thomasine negli Stati Uniti, il 

cui protagonista viene scoperto indossare vestiti da donna quando era anche conosciuto 

come uomo. Thomas/Thomasine viene condannato a indossare vestiti femminili e maschili 

che sottolineano la sua condizione “anormale” e gli impediscono di integrarsi nella società 

locale. Il protagonista della vicenda era stato ripetutamente visitato da levatrici e altre erano 

un problema medico, ma sociale. La medicina inizia ad interessarsi a questi casi solo con 

l’Illuminismo che favorirà l’importanza del ruolo dei dottori nel decidere il sesso/genere 

delle persone nei secoli successivi. In questo periodo i medici iniziano a studiare gli organi 

sessuali interni e a svolgere le prime operazioni per assegnare il sesso con lo scopo di 
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evitare tendenze sessuali non conformi alla tradizione eterosessuale. Negli anni ’20 e ’30 

le ragioni sociali prevaricano definitivamente su quelle mediche e le persone intersex 

vengono sottoposte a interventi estremamente pericolosi per la loro vita al fine di 

perfezionare la loro mascolinità o femminilità. John Money, Joan and John Hampson 

prendono spunto da questi sviluppi medici per elaborare le loro teorie che influenzeranno i 

trattamenti fino ai giorni nostri. I tre ricercatori sottolineano l’importanza degli organi 

sessuali esterni per decidere il sesso di bambini intersex non più grandi di diciotto mesi che 

devono essere chirurgicamente “aggiustati” per permettere loro un “normale” futuro. 

L’operazione avviene senza il consenso chiaro ed informato dei genitori e senza ascoltare 

il parere del bambino. Inoltre, i medici si limitano a comunicare il sesso assegnato e ad 

esortare i genitori ad acconsentire ai trattamenti per evitare possibili tumori in età adulta e 

garantire ai bambini una vita libera da isolamento e rifiuto dalla società. Dopo l’operazione 

i bambini crescono in un contesto famigliare e sociale dove il genere a loro assegnato viene 

costantemente sottolineato. promuovendo una vita “normale”, con un matrimonio 

“normale” ed eterosessuale.  

L’approccio di Money e degli Hampson non porta, in realtà, a risultati positivi nelle 

vite dei bambini intersex. Queste persone soffrono, infatti, di problemi fisici e mentali 

causati dalle operazioni e successivi trattamenti, come terapie ormonali. Le conseguenze 

variano da profonde cicatrici e dolori durante rapporti sessuali a depressione, disturbo da 

stress post-traumatico e frequenti pensieri suicidi. Ciò provoca difficoltà nell’integrarsi in 

società, ottenere un lavoro e intraprendere relazioni e può portare al deterioramento dei 

rapporti tra genitori e figli intersex, soprattutto nel momento in cui questi ultimi scoprono 

i veri motivi delle operazioni subite durante l’infanzia. Nonostante le difficoltà affrontate e 

la predominanza del silenzio, le organizzazioni intersex hanno iniziato a diffondersi dagli 

anni ’90 con la fondazione di Intersex Society of North America (ISNA). Queste 

organizzazioni contribuiscono a diffondere informazioni sull’intersessualità e difendono i 

diritti umani delle persone intersex. Allo stesso tempo, cercano di instaurare un dialogo con 

la comunità medica per migliorare l’approccio medico, come la partecipazione di ISNA 

alla Conferenza di Chicago contribuendo alla creazione di un nuovo termine per le persone 

intersex: Disordini dello Sviluppo Sessuale (DSS). Questa nuova terminologia è stata 

fortemente criticata da persone intersex e da altri attivisti che l’hanno definita come 

patologizzante e come un’espressione che supporta la dominazione della medicina nei corpi 

delle persone intersex.  
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Dal punto di vista sportivo, le persone intersex sono sempre più escluse sulla base 

di pretesti fondati su possibili vantaggi fisici delle donne intersex nei confronti delle atlete 

“normali”. Casi esemplari sono Caster Semenya e Imane Khelif. La prima è un’atleta 

sudafricana che nel 2009 è diventata famosa per la sua prestazione sportiva. La sua carriera 

è, però, stata contaminata da dure critiche per il suo aspetto mascolino ed è stata terminata 

dal nuovo regolamento della International Association of Athletics Federations (IAAF) 

riguardante i livelli di testosterone. Nel documento viene imposto l’uso di terapie ormonali 

o di operazioni per ridurre i livelli di testosterone e competere in gare femminili 

internazionali. Semenya si è, quindi, rivolta alla Corte Arbitrale dello Sport e alla Corte 

Europea dei Diritti dell’Uomo che hanno riconosciuto le discriminazioni subite da 

Semenya. Una decina d’anni dopo, Imane Khelif, pugile algerina, compete alle Olimpiadi 

di Parigi nel 2024 e viene violentemente criticata da politici, celebrità, altre atlete e persone 

comuni. La pugile è vittima di insulti per il suo aspetto mascolino che indicherebbe una 

maggiore forza fisica e, quindi, un vantaggio rispetto alle altre partecipanti. In realtà, 

Khelif, come Semenya, presenta dei livelli di testosterone diversi dalla “norma”, che però 

non cambiano le sue caratteristiche fisiche in quanto donna. Dopo la vittoria alle Olimpiadi, 

la pugile ha presentato una causa contro gli insulti subiti citando anche personalità come 

JK Rowling ed Elon Musk.  

Dal punto di vista legale le persone intersex non godono di specifiche protezioni 

presenti in trattati sui diritti umani. Organizzazioni internazionali e regionali hanno 

maggiormente adottato strumenti di soft power, che non costituiscono obbligazioni per gli 

stati. Gli strumenti più usati sono risoluzioni e osservazioni conclusive. Queste ultime sono 

il mezzo più usato. Vi sono, infatti, più di duecento osservazioni conclusive riguardanti 

anche le persone intersex, le prime risalenti al 2009. Mentre per il secondo strumento, 

l’Assemblea parlamentare del Consiglio d’Europa ha realizzato due risoluzioni nel 2015 e 

2017, poco dopo anche il Parlamento europeo ha esortato gli Stati membri a proteggere le 

persone intersex nel 2020 e più recentemente, nel 2024, il Consiglio per i diritti umani delle 

Nazioni Unite ha approvato una risoluzione che chiede maggiori studi sull’intersessualità 

e la lotta alle discriminazioni di persone intersex. Altri mezzi usati sono i Yogyakarta 

Principles, i quali adattano i diritti umani alla comunità LGBTI e consigliano gli Stati su 

quali azioni adottare. Oltre a questi mezzi, anche i trattati sui diritti umani possono essere 

interpretati per proteggere le persone intersex. Un esempio è la Convenzione sui diritti 

dell’infanzia e dell’adolescenza che può garantire la protezione da discriminazioni e 
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qualsiasi forma di violenza, il diritto ad esprimere la propria opinione e la protezione del 

superiore interesse del minore.  

A livello nazionale, solo una minoranza di paesi, come Malta, Grecia e Australia, 

ha implementato leggi che vietano le operazioni sui bambini intersex. Malta è il primo 

paese che ha approvato una legge che protegge le persone intersex nel 2015. 

Successivamente Grecia e Australia, nel 2022 e 2023, hanno implementato leggi che 

vietano queste operazioni grazie al lavoro di associazioni attiviste che hanno educato la 

classe politica e le persone comuni. Nei paesi in cui ciò non è avvenuto si assiste 

all’invisibilità delle persone intersex. Per esempio, in Italia non vi è una basilare 

conoscenza comune sull’intersessualità e in India le persone intersex vengono definite 

come trans e sono, quindi, trattate come tali. Queste due situazioni portano alla mancanza 

di protocolli medici nazionali su casi intersex, come in Italia, e a leggi dedicate alle persone 

trans che proteggono le operazioni su persone intersex, come in India.  

È in questo contesto che M porta il suo caso davanti la Corte EDU. M è una persona 

intersex francese che ha subito varie operazioni e trattamenti, tra cui terapia ormonale, per 

farle ottenere il sesso femminile assegnatogli poco dopo la nascita. M afferma che i 

trattamenti medici subiti rappresentano una violazione della proibizione della tortura, 

Articolo 3 della Convenzione europea dei diritti dell’uomo (CEDU). Inoltre, sostiene che 

le corti francesi le hanno negato il diritto a un processo, Articolo 6 CEDU, poiché il suo 

caso è stato rifiutato perché caduto in prescrizione. La Corte EDU ha ritenuto che il caso 

sia inammissibile per mancanza di esaurimento dei rimedi interni, M non ha invocato 

l’Articolo 3 davanti alle corti francesi. Questa decisione presenta delle problematiche per 

il fatto che l’inammissibilità del caso non è basata su tutte le fasi processuali interne. Infatti, 

M ha verbalmente invocato l’Articolo 3 davanti ai tribunali, ma questo aspetto è stato 

ignorato dalla Corte EDU. I giudici sostengono anche che M potrebbe rivolgersi a un 

tribunale civile per ottenere una compensazione dei danni subiti. Questo rimedio non 

riconoscerebbe la gravità di ciò che M ha subito e che le ha causato serie problematiche 

fisiche e mentali.  

Oltre a costituire una possibile violazione dell’Articolo 3, i trattamenti medici su M 

costituiscono una violazione dell’Articolo 8 poiché M e i suoi genitori non hanno ricevuto 

informazioni riguardo le operazioni, terapie e la condizione medica di M violando il diritto 

di ottenere informazioni e di esprimere un consenso libero, chiaro e informato. Inoltre, 

questi trattamenti medici hanno causato effetti a lungo termine su M, come depressione e 

pensieri suicidi. Le terapie subite da M possono anche essere considerate come violenza 
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sessuale costituendo una violazione dell’Articolo 8. Assieme agli Articoli 3 e 8, si può poi 

includere il divieto di discriminazione sulla base del sesso, o altro stato, presente 

nell’Articolo 14. Ciò permetterebbe di identificare gli stereotipi di genere che hanno 

influenzato l’esecuzione delle operazioni e terapie su M e che le hanno causato danni per 

il resto della sua vita.  

L’altro aspetto del caso, il diritto a un processo, è preso in considerazione 

nell’Articolo 6. La decisione della Corte EDU di rivolgersi a un tribunale civile per 

accedere a una compensazione non prende in considerazione l’adeguatezza del rimedio alle 

violazioni subite da M. Esistono, infatti, altri modi per aggiustare il torto inflitto, che 

prevedono il supporto medico e psicologico per la vittima e i suoi famigliari, l’elaborazione 

di documenti informativi per professionisti e non e formali scuse da parte del governo. 

Questo aspetto riguardante i possibili rimedi concerne anche gli Articoli 13 e 41 su rimedi 

effettivi e un’equa soddisfazione. La valutazione dei rimedi che possono essere considerati 

e dell’ammissibilità del caso deve anche includere la pensée dominante, pensiero 

dominante, espressione  utilizzata da M e indicante l’insieme di ruoli di genere, stereotipi, 

pregiudizi, opinione medica e sociale che hanno contribuito ai trattamenti medici subiti da 

M e alle violazioni dei suoi diritti.  

In conclusione, le persone intersex ricoprono un ruolo sempre più visibile in campo 

medico, sociale e legale. Ciò ha permesso dei progressi nella protezione dei loro diritti, ma 

vi è ancora molta strada per raggiungere il pieno riconoscimento. Vi è, quindi, necessità di 

promuovere studi e ricerche sulle persone intersex in tutti gli ambiti della conoscenza e di 

educare professionisti del campo medico e non al trattamento delle persone intersex rispetto 

ai loro diritti umani riducendo così l’invisibilità delle persone intersex.  
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Introduction 
 

In the summer of 2024, the entire world watched the Olympic Games held in Paris. 

Apart from the usual displays of sportsmanship and rivalry, there was an unexpected and 

debated issue: intersex athletes. The discussions surrounding the participation of these 

athletes started when the Algerian boxer Imane Khelif, who has hormone imbalances and 

identifies as a woman, faced the Italian boxer Angela Carini. The Algerian athlete 

immediately became the object of a hate campaign and doubts about her femininity arose. 

During the competition, the Italian gave up right after the beginning of the match1. Imane 

Khelif went on to fight other opponents and ended up winning the women’s category 

bringing home the first boxing gold medal for her country in the history of the Olympics2. 

The case became the main topic of discussion during the summer and the Algerian athlete 

had to endure harsh critique and online harassment3.  

The event mentioned is just one of the multiple examples demonstrating the situation of 

intersex people in sport. There were several previous cases and there will be several others 

in the future, which are likely to give rise to debates in talk shows, social media posts and 

newspaper articles. Intersex people are not a novelty in our society; however, they have 

been existing largely in the shadows. Throughout history, they have been called 

people/persons with differences of sexual development, divergence of sex development, 

Disorders of Sex Development (DSD), Variations of Sex Characteristics (VSC) or 

hermaphrodites4. They are individuals who are born with reproductive or sexual anatomy 

that does not fit into the binary male-female sex. They may present a mainly typical female 

appearance on the outside, but have a male anatomy on the inside, or they might have XY 

 
1 Il Post. (2024). Cos’è il caso che riguarda la pugile algerina Imane Khelif. [online] Available at: 
https://www.ilpost.it/2024/08/01/olimpiadi-boxe-pugile-angela-carini-imane-khelif/ [Accessed 29 Nov. 
2024]. 
2 Beacham, G. (2024). Imane Khelif wins gold to cap an Olympics marked by scrutiny over her sex. [online] 
AP News. Available at: https://apnews.com/article/olympics-2024-boxing-imane-khelif-
a177d6795d27dbc02db1313de0266753 [Accessed 29 Nov. 2024]. 
3 Mouriquand, D. (2024). J.K. Rowling and Elon Musk named in Imane Khelif ’s bullying lawsuit. [online] 
Available at: https://www.euronews.com/culture/2024/08/14/jk-rowling-and-elon-musk-named-in-
cyberbullying-lawsuit-filed-by-olympic-champion-imane-kh [Accessed 29 Nov. 2024]. 
4 Fausto-Sterling, A. (2020). Sexing the Body: Gender Politics and the Construction of Sexuality. Second 
ed. Hachette UK, p. 350; Reis, E. (2009). Bodies in Doubt: An American History of Intersex. Baltimore 
(US): John Hopkins University Press, p. 159; Istituto Superiore di Sanità (ISS) (2023). Who are intersex 
persons? [online] Available at: https://www.iss.it/en/infointersex-chi-sono-le-persone-intersex [Accessed 29 
Nov. 2024]. 
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chromosomes and not be able to absorb androgens, the male hormones, and so develop as 

a female5. The incidence of intersex people amounts to 1.7 percent of the entire population6. 

However, due to the wide variety of intersex medical conditions, there is an intense debate 

among physicians and academics debates on what should fall into the intersex category and 

how many intersex people exist7. 

The medical field is not the only one interested in intersex persons. Since the 1990s the 

society became more and more aware of their existence thanks to the foundation of the first 

non-governmental organisations (NGOs) exclusively dedicated to the intersex cause 

advocating for intersex awareness and intersex human rights8. The interactions between 

activists and doctors have been positive and enriching and, in other instances, hostile and 

difficult. The work of NGOs has influenced States and international organisations, which 

decided to advance proposals or legislation to protect intersex people. The United Nations 

(UN) and other regional organisations have declared their support to intersex human rights 

and called States to action, although only a few of them did so9. In 2015 Malta became the 

first country to protect intersex people through a legislative instrument10.  

This thesis aims at understanding how intersex people became progressively 

recognised in society and how the medical and legal approach to intersex issues evolved 

over time.  

The main sources for this thesis are academic articles and books studying the 

multiple issues of intersex persons. Newspapers’ articles, reports, general recommendations 

and periodic reviews from international organisations and their agencies, shadow reports 

by NGOs and multiple advocacy instruments, such as informative handbooks and 

guidelines for parents and medical professionals, were also drawn upon this thesis. Finally, 

human rights treaties, such as the European Convention on Human Rights (ECHR) and the 

Universal Declaration of Human Rights (UDHR) will be referred to in the thesis. The most 

fundamental tools to gather the sources are the Ca’ Foscari University database and library, 

 
5 Intersex Society of North America (2008). What is intersex? | Intersex Society of North America. [online] 
Available at: https://isna.org/faq/what_is_intersex/ [Accessed 29 Nov. 2024]. 
6 Fausto-Sterling, A. (2020). Sexing the Body: Gender Politics and the Construction of Sexuality, p. 72. 
7 Sax, L. (2002). How Common Is Intersex? A Response to Anne Fausto-Sterling. Source: The Journal of 
Sex Research, 39(3), pp.174–178. 
8 Organization Intersex International Europe (OII Europe) (2024). About OII Europe. [online] Available at: 
https://www.oiieurope.org/about/ [Accessed 1 Dec. 2024]. 
9 United Nations Office of the High Commissioner for for Human Rights (OHCHR) (2023). Technical Note 
on the Human Rights of Intersex People: Human Rights Standards and Good Practices. 
10 Bartolo Tabone, C., Garland, F. and Travis, M. (2024). Cultural Awareness of Intersex in Malta: 
Invisibility, Stigma and Epistemic Injustice. Social Sciences, 13(3), p.150. 
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Google Scholar and the Intersex Society of North America website. Most of the documents 

focus on the US context because it is mainly scholars and intersex associations based in the 

US that have produced most of the studies on intersexuality. 

The first part of the analysis will be centred around the medical, social and legal 

developments of perceiving intersexuality since the publication of the work of John Money 

and Joan and John Hampson and it will touch upon the influence of advocacy movements 

and the relevance of intersex athletes in international competitions. Subsequently, one of 

the first cases involving an intersex person in front of the European Court of Human Rights 

(ECtHR) and the first one to address the feminising surgery, M v France, will be reviewed 

and the various aspects and problems related to access to justice for intersex persons will 

be discussed. 
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Chapter 1: Overview of the medical, societal and legal 
aspects of intersexuality 

  

   
Intersexuality has been present throughout the history of humanity. The attitude 

towards intersex people has been in constant change and influences the modern-day 

approach to intersexuality of medicine, society and law related to intersexuality. The 

analysis centres on developments in the treatment, perception and study of intersex persons 

in North America and Europe since the publication of John Money’s and Joan and John 

Hampson’s influential work in the 1950s. Moneys and the Hampsons’ theories and 

approach11 had a significant impact on the management of intersex people. Doctors adopted 

their perspective enhancing the role of medicine in shaping society and law. Only decades 

later would intersex people start to raise awareness on the negative consequences of these 

medical attitudes and campaign to inspire laws protecting their human rights.  

This chapter proposes an understanding of the evolution of the medical attitudes towards 

intersexuality, the change in the societal perception of being intersex.  

 

1.1 Intersexuality in the medical field  
 

Among the different protocols on dealing with an intersex birth, the works of Money 

and the Hampsons12 constituted a shift in understanding intersexuality in medical terms. 

The changes in medical attitudes will be analysed in order to understand today’s view of 

intersexuality in the medical field.  

 

 

 

 
11 Hampson, J.G., Money, J. and Hampson, J.L. (1956). Hermaphroditism: Recommendations Concerning 
Case Management. The Journal of Clinical Endocrinology & Metabolism, 16(4), pp.547–556; Money, J., 
Hampson, J.G. and Hampson, J.L. (1955). Hermaphroditism: recommendations concerning assignment of 
sex, change of sex and psychologic management. Bulletin of the Johns Hopkins Hospital, 97(4), pp.284–
300. 
12 Ibid.  
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1.1.1 Before John Money and Joan and John Hampson  
 

From the early modern period to the 1930s medicine gained more and more 

authority over intersex bodies, whose analysis became progressively the object of scientific 

studies. 

In the early modern period intersex persons, who were referred to as 

hermaphrodites13 at the time, were perceived as “monstruous births”14 which were 

considered messages from God. These “monstruous births” were treated in a similar vein 

as births of mystic creatures such as humans possessing half human and half animal form. 

The blame for the babies’ “abnormality” was placed on the mothers. Their excessive 

imagination during pregnancy or even the sexual intercourse during menstruation or 

pregnancy were considered to be the main causes of these abnormal births. In the eighteenth 

century the focus started to shift from the theological and supernatural sphere to the 

scientific field. Some cases were reported in courts, where husbands or wives were accused 

of being impotent or not performing the duty of marriage as their partner filed for a 

divorce15. An example of these trials took place in the 18th century with the case of 

Thomas/Thomasine Hall, a hermaphrodite who lived as both man and woman. Hall was 

raised as a girl in Great Britain but then cut her hair and became a soldier and, after that, 

went back to live as a woman and later migrated to the US and adopted a male appearance. 

Hall was brought to court for dressing as a woman and, for this reason, went through 

multiple examinations by doctors and midwives. Contrary to the usual judgments of the 

time, the judge recognised Hall’s double identity and obliged Hall to wear clothes looking 

like half a woman and half a man. As a result, Hall was ostracised by society. 

Thomas/Thomasine was not considered attractive anymore and, consequently, he/she was 

unable to form an intimate relationship with any of the villagers. Hall was deemed as a 

clown, his/her peculiarity was stigmatised he/she was displayed as a freak and a 

laughingstock16. Other three stores mentioned by the Dutch historian Mak (2012)17 

underline this aspect. Anna Barbara Meier, Finon and Elisabetha Holzheid were 

 
13 In this part intersex people will be referred to with the term hermaphrodite and intersexuality with the 
term hermaphroditism in order to reproduce the terminology of the time.  
14 Reis, E. (2009). Bodies in Doubt: An American History of Intersex. Baltimore (US): John Hopkins 
University Press, p. 2. 
15 Ibid, pp. 3-9. 
16 Ibid, p. 10-14. 
17 Mak, G. (2012). Doubting Sex: Inscriptions, Bodies and Selves in Nineteenth-Century Hermaphrodite 
Case Histories. Manchester (UK), New York (US): Manchester University Press. 
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hermaphrodites, whose condition was revealed only later in life. The three hermaphrodites 

were called Zwitter, a negatively connotated term to refer to a hermaphrodite in German. 

Finon and Elisabetha lived their lives as women but also did men’s jobs. They possessed 

men’s physical features, such as a beard and a muscular build18. Anna Barbara Meier was 

publicly recognised as a hermaphrodite when she revealed to be the father of a child carried 

by her close friend. Finon underwent a physical examination as a newborn and was given 

a male and a female name at birth. She was raised as a girl, but during her life she also took 

up men’s jobs and rode on horseback, cursed, smoked and got drunk, all of which were 

considered typical male activities at that time. In her late years she was internalised in an 

asylum where the doctors discovered her hermaphroditism. Elisabetha Holzheid lived as a 

woman but did also men’s jobs by working on the fields alone. Her condition as a 

hermaphrodite was revealed only after her death19. As Mak (2012) states, in these three 

stories, the parents kept the the condition of their child hidden. The problem of 

hermaphroditism came into question only in more intimate situations20. As demonstrated 

by Thomas/Thomasine Hall case, in the early modern period, doctors were not the ones 

who performed examinations on naked bodies. Midwives, surgeons and barbers had a 

deeper knowledge of the naked body than physicians. Therefore, it was mainly these figures 

who visited men or women if there were any doubts about their sex. The authority over 

“non-conformed” bodies did not come from medicine, but from women, mainly working 

as midwives21. 

 With the spread of the Enlightenment, doctors started to investigate the bodies of 

hermaphrodites. They assumed that hermaphrodites might be inclined to same-sex intimacy 

with women, because they possess enlarged clitorises. Furthermore, they associated the 

presence of an enlarged clitoris with certain races by claiming that they were a common 

feature primarily among African, Indian and Caribbean women22. Therefore, they identified 

hermaphrodites as women and as a threat to the heterosexual relationship. 

Hermaphroditism was also considered an illness comparable to hysteria and syphilis. It was 

associated with women, who would be treated by doctors23. Physicians began to perform 

these interventions to remove the abnormal enlarged clitoris in the nineteenth century, when 

 
18 Ibid, pp. 19-22. 
19 Ibid, pp. 19-21. 
20 Ibid.  
21 Ibid, pp. 31-32. 
22 Reis, E. (2009). Bodies in Doubt: An American History of Intersex, pp. 17-18, 20, 39-40. 
23 Ibid, p. 21. 
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hermaphrodites ceased to be considered as “monstruous creatures” and became repulsive 

people and impostors instead24. The main goal of these surgeries was to guarantee marital 

prospects to the patient. In some cases, it was the patient that came to the doctor seeking a 

solution to their condition. This is the case of a three-year-old baby in 1849 in the US, who 

was brought to one of the most popular surgeons of the time. The surgeon decided to 

perform an intervention removing the child’s testes in order to guarantee heterosexual 

intimacy with the child’s future husband. The surgery was aimed to change the little girl’s 

interest for “boyish sports”. The surgeon reported that the operation was successful and the 

child demonstrated a disposition towards girlish activities and habits as a result. As a 

consequence of the surgery, the doctor prevented the development of a sexual interest 

towards same-sex individuals at the expenses of her sexual pleasure25. As the doctor 

affirmed “better a woman with no sexual desire than a man unfulfilled”26. This is when 

doctors realised that the decisions that they took about patients’ sex plays an important role 

because they were the ones who assigned a sex to hermaphrodites. This period, between 

1870 and 1915, was called the Age of Gonads by the US historian Dreger (1998)27. Gonads 

denote the ovaries and testicles. In this period doctors were determining the sex of a person 

based on their ovarian and testicular tissues. People were labelled as hermaphrodites, if 

they possessed perfect male and female organs, and as pseudohermaphrodites, if they had 

more female than male conformation or vice versa. This idea kept the binarism of sexes in 

place, since these “sick” people were labelled as mainly belonging to one sex category or 

the other and subsequently their bodies were surgically modified. In the Age of Gonads, the 

use of medical procedures became even more popular, as doctors were aiming at avoiding 

the development of same-sex relationships in order to foster the heterosexual marriage28. 

The bond between hermaphroditism and homosexuality became even more tight. 

According to doctors’ beliefs, not only hermaphrodites could engage in same-sex 

intercourse, but also homosexuals could suffer from a “mental” hermaphroditism which 

pushed them to engage in same-sex relations29. To label someone as hermaphrodite, doctors 

observed their external sexual organs and social indicators, such as behaviour, clothing and 

 
24 Ibid, p. 24. 
25 Ibid, pp. 45-47. 
26 Ibid, p. 47. 
27 Ibid, pp. 52-53; Dreger, A.D. (1998). Hermaphrodites and the Medical Invention of Sex. Cambridge: 
Harvard University Press, p. 29. 
28 Reis, E. (2009). Bodies in Doubt: An American History of Intersex, pp. 53. 
29 Ibid, p. 57.  
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tastes30. The ultimate goal was to avoid immorality as the contemporary belief held that the 

only morally acceptable relationship was the heterosexual marriage. This reasoning 

influenced surgeries performed on small children. Physicians felt the urge to ensure the 

sexual future of children and started to “correct” genital anomalies31. Moreover, during the 

twentieth century, doctors could analyse samples of the gonads with the help of the 

microscope and asses their patients’ sex while they were alive32. More people were 

subjected to genital examinations due to the development of gynaecology and better access 

to medical care, and there was an increasing number of outlets for medical publications 

where they could present the cases they encountered33. 

 In the 1920s and 1930s physicians began to emphasise societal reasons over 

medical ones to create the “perfected” man or woman. They claimed that their patients 

desired to engage in heterosexual intercourse34. They promoted surgical and hormonal 

treatments in order to complete Nature’s work. At the John’s Hopkins University, the 

premier urologist Hugh Hampton Young affirmed affirming that persons with sexual 

abnormalities frequently lived as the “wrong” sex. Therefore, the doctors’ task was to 

discover the “true” sex and operate accordingly. He also published a volume clarifying the 

various classifications of hermaphrodites and pseudohermaphrodites. In the inter-war 

period physicians experimented on all intersex patients’ bodies. They developed theories 

on which surgery to perform, how to counsel and guide the patients. Due to these 

experimentations, the mortality rate was exceptionally high, it is considered that a patient 

had 90% of chance of dying during surgery and a doctor reported that none of the operations 

on intersex people had been successful in a hospital in Philadelphia35. Doctors also faced 

difficulties in performing surgeries on children in a time when paediatrics was 

underdeveloped and children considered as small adults. Therefore, physicians performed 

interventions on intersex children and adults without any information on the possibility of 

success or the medical and psychological risks. They were pushed by a radical optimism 

towards repairing “unfortunate creatures”. They carried on with surgeries despite their 

admitted incompetence. For instance, treatment of hypospadias, which is a condition where 

 
30 Ibid, p. 54. 
31 Ibid, pp. 69-70. 
32 Ibid, p. 82. 
33 Dreger, A.D. (1998). Hermaphrodites and the Medical Invention of Sex, p. 25. 
34 Reis, E. (2009). Bodies in Doubt: An American History of Intersex, pp. 86-87. 
35 Ibid, pp. 90-91. 
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the opening of the urethra is not at the tip of the penis, but along the shaft of the penis36, 

was retained to be unsuccessful based on the cases shared in the medical literature. 

However, doctors still believed that this operation had social benefits and, consequently, 

they should proceed with it37. The impact of biomedical sphere over intersexuality was so 

important, that it was decisive for intersex people seeking to get married. For instance, an 

intersex man, who was already examined by doctors as a child, came to Dr Young in order 

to obtain a certification of his maleness, since the priest would not marry him and his 

fiancée because his father revealed that he had ovaries. The doctor decided to examine the 

man again and he confirmed the results from past examinations. Therefore, the man could 

not get married because the doctor and the priest considered him as a woman and, thus, he 

could not engage in a same sex relationship. The doctor believed in the assumption that the 

gonads were the only organ that could reveal the person’s “true” sex38. In the 1940s doctors 

would usually worry about the “unfortunate creatures” who needed to be repaired. They 

did not only focus on the gonads, but also on the psychological side of their intersex 

patients. In particular, they sought to end the struggle that their patients faced because 

parents’ and patients’ preferences and indications of sexuality could conflict with the 

doctors’ opinion. As a result, it represented an obstacle to the fixing of their abnormalities39.  

It is exactly in this moment that Doctor John Money started his studies and develops 

the theory that will influence the future decades of the medical management of intersex 

patients.  

 

1.1.2 The impact of the theories of John Money, Joan and John 
Hampson  
 

In the 1940s doctors said to be able to identify the “true” sex of their patients and 

to adopt methods to “feminise” or “masculinise” the intersex person. Yet, many cases still 

presented ambiguities and doctors decided to investigate new aspects of their patients’ lives. 

Until the 1940s physicians examined the gonads and hormonal levels, but it proved to be 

insufficient. Therefore, they started investigating their psychology, gender presentation and 

external bodily conformation. They analysed the patients’ attitudes, expectations and 

 
36 Fausto-Sterling, A. (2020). Sexing the Body: Gender Politics and the Construction of Sexuality, pp. 84-
85. 
37 Ibid, pp. 92-93. 
38 Ibid, pp. 96-98. 
39 Ibid, p. 113.  
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behaviour and modified their bodies in order to match the patients’ sense of themselves40. 

In the 1950s John Money, a New Zealand psychologist working at the Johns Hopkins 

Hospital41, with the help of Joan and John Hampson wrote a number of influential academic 

articles on hermaphroditism, gender psychology and genital surgery. These articles became 

so important that they constituted the main source of the development of methods of 

intersex medical management. At that time doctors were still struggling to find the best way 

to assess the sex of their patients and were finding themselves at stalemate. It is in this 

context that Money and the Hampsons published their articles42 and shaped the medical 

management of intersex people for more than fifty years. Their findings were seen as 

concrete and authoritative answers to this enigma43. Only in 1993 the widespread influence 

of Money’s writings was challenged by the creation of the first US intersex organisation: 

Intersex Society of North America (ISNA). In his works, Money offered a definite solution 

to the intersex issue leading doctors to believe that they finally found a way to face 

hermaphrodite bodies44. Money’s method was defined by the child psychologist Meyer-

Bahlburg as the optimum gender of rearing model since it brought together the external 

genitalia, the sex of rearing and the psychological sense of wellbeing of the patient as male 

or female45.  

Money’s and the Hampsons’ theories were based on the previous studies conducted 

on the surgical modification of the genitalia of intersex people and on the new approaches 

in psychology. In fact, the psychological aspect was fundamental for Money and the 

Hampsons. In 1955 Joan Hampson already published an article highlighting the importance 

of creating a gender role in the child’s mind and how this creation is influenced by the 

child’s relationships with members of society, other children, their parents and themselves. 

In their research Money and the Hampsons used contemporary psychological methods to 

investigate the gender of intersex people, such as observing and asking questions about the 

mannerism, demeanour, recreational interests, content of dreams and fantasies and many 

other aspects46. Then, they added the use of surgeries to fix the child’s sex, since they 

 
40 Ibid, pp. 115-116. 
41 Karkazis, K. (2008). Fixing Sex: Intersex, Medical Authority, and Lived Experience. Durham, London: 
Duke University Press, pp. 48, 51. 
42 Hampson, J.G., Money, J. and Hampson, J.L. (1956). Hermaphroditism: Recommendations Concerning 
Case Management; Money, J., Hampson, J.G. and Hampson, J.L. (1955). Hermaphroditism: 
recommendations concerning assignment of sex, change of sex and psychologic management. 
43 Karkazis, K. (2008). Fixing Sex: Intersex, Medical Authority, and Lived Experience, p. 137.  
44 Ibid, pp. 116-117. 
45 Ibid, p. 116.  
46 Ibid, pp. 137-138. 
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believed that it was easier to modify the child’s sexual organs and to raise the child in their 

“true” sex, as it was also widely demonstrated in the medical literature of the time. Money 

also believed that the rearing of intersex children fully as boy or girl would erase any 

ambiguity over their sexual identity and orientation in the parents’ and children’s minds47. 

Furthermore, he affirmed that the sense of gender identity of human beings was malleable 

until eighteen months of age. This means that anyone born with ambiguous genitalia should 

be assigned a gender and surgically fixed already during early infancy and this would not 

cause negative consequences. This is because once the external genitalia matched the 

assigned gender, the child would develop a personality matched to the assigned gender 

through a proper rearing by the parents, who would not be confused by ambiguous 

genitalia48. Therefore, the surgical intervention on children’s external genitalia was aimed 

at allowing the parents to raise the child in the assigned gender in the best way possible.  

Not only the interventions were done in the parents’ best interests, but also in those 

of the child, because, according to Money, the child wanted to match their genitals with 

their assigned gender. Thus, the sooner the surgery was performed the better it would be 

for the child’s future life, since it would save the child from being teased, mocked or bullied 

by their peers and from subsequent insecurities. The main factor, influencing the decision 

on which sex the child with ambiguous sexual organs belonged to, was the facility with 

which the genitalia could be surgically modified49. The approach presented by Money and 

the Hampsons can be resumed as a method in which “the surgeons would do their part in 

creating the necessary genitals, and the parents would do their part by creating the 

appropriate social environment, one in which the child was referred to with the relevant 

pronoun”50. Even though Money and the Hampsons still considered the gonads, hormones 

and chromosomes to be important factors in establishing an intersex person’s gender, the 

most fundamental aspect was the sex of rearing. There needed to exist a certain gender in 

which the child was raised and the genitals of the child must match this assigned gender. 

Therefore, Money and the Hampsons considered fundamental to “normalise” the body of 

the child with ambiguous genitalia51. Their aim was to erase any type of doubt and 

uncertainty of the child’s sex by the child, the parents and the doctors. As previously 

mentioned, the assignment of gender depended on the external genitalia of the child. As 

 
47 Ibid, p. 118. 
48 Ibid, pp. 135-136. 
49 Karkazis, K. (2008). Fixing Sex: Intersex, Medical Authority, and Lived Experience, pp. 136-137. 
50 Kessler, S.J. (1998). Lessons from the Intersexed. New Brunswick: Rutgers University Press, p. 6. 
51 Ibid, pp. 138-139. 
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Joan Hampson affirmed, the assigned gender should be bases on the viability of the 

treatments. This means that if there is no possibility to modify the external genitalia towards 

one sex, then the doctor had to assign the other sex and the surgical and hormonal therapies 

must be directed towards achieving a body morphology reflecting the assigned gender. 

Even though, the optimal time for these interventions is until eighteen months of age, 

surgeries would be even more successful when these were performed by the fifth month of 

age of the child, according to Money and the Hampsons52. Moreover, surgical treatments 

were recommended only to children who showed ambiguities in their external genitals. In 

cases of intersex children who did not present external abnormalities the doctors recognized 

that they could seek medical help later in life, in particular they would choose hormonal 

treatments53.  

Regarding the surgeries the three doctors affirmed that they never brought negative 

consequences upon the patients. Erotic sensitivity and responsiveness were not impaired 

by the interventions. In their post-surgery studies on a dozen of women they did not 

discover any loss of their sexual sensation, the women unanimously expressed their 

contentment with the surgeries’ effects54. Furthermore, Money and his team based their 

studies on the assumption that post-surgery intersex people would be heterosexual55. This 

assumption was already present in the previous decades and it represented one of the 

reasons to pursue surgical “repair” of ambiguous genitals, as discussed above. Money and 

the Hampsons also linked heterosexuality with motherhood and femininity. Following the 

main school of thought of the time, they considered homosexuality as a psychopathology 

that should be avoided. For this reason, they advocated for surgeries performed in infancy 

and not in adulthood. Moreover, they affirmed that administrating treatment to an adult 

intersex person would present higher chances of developing homosexuality. For instance, 

if a boy was discovered to have ovaries and was operated later in life, she could turn out to 

be attracted to other women instead of men because she was raised as a boy until the 

surgery. For this reason, she would not adjust to society and manifest homosexual 

tendencies56. This could be avoided by adopting the guidelines developed by Money. 

Sexual orientation could be moulded just like gender, since the sexual desire of the child 

was not developed at birth. Money retained that the sexual orientation would develop while 

 
52 Ibid, pp. 139-140. 
53 Ibid.  
54 Ibid, p. 141. 
55 Ibid. 
56 Ibid, p. 142. 
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the child was growing up through his/her experiences in parallel to the creation of the 

child’s gender role. This would, then, determine the genital arousal with the appropriate 

partner, who is a person of the opposite sex. Therefore, similarly to gender role, sexual 

orientation is not innate and every person, including intersex people, could be conditioned 

to be a man or a woman with appropriate and psychologically healthy heterosexual desire57. 

Based on these theories the healthy patient for Money and the Hampsons was an intersex 

person who underwent a surgical “correction” of his/her ambiguous genitalia and looked 

exactly like a “normal” man or woman. The three researchers admitted that a minority of 

patients would not experience positive effects from their intersex management method. 

They described these patients as being psychologically unhealthy. However, their data 

showed that only 5% of the patients would experience an unsuccessful surgery. 

Consequently, this proved that their approach to people with ambiguous genitalia was 

effective and supported the fact that the gender had to be changed very early in life58. To 

back up their studies Money and Hampsons analysed the cases of seventy-six patients and 

twenty-three of them did not surgically resolve their bodily ambiguity in infancy. This 

minority lived in a contradiction between their external genitalia and their assigned sex and 

felt shame and experienced distress and pain as a result59. This analysis supported the three 

researchers’ method and highlighted the need to raise intersex children without any 

ambiguity.  

Furthermore, the protocols developed by Money and the Hampsons took 

concealment and transparency into consideration. They supported the fact that parents 

should be appropriately informed about their child’s condition, since most laypeople did 

not know what hermaphroditism is. They also urged parents to learn the correct medical 

vocabulary in order to engaged in more informed discussions with their child. In a similar 

vein, the researchers encouraged other doctors to adopt the expressions “genital 

unfinishedness”60, “gonadal anomalies”, “sex chromosome anomalies” and “external organ 

anomalies”61 to describe the child’s condition to the parents. In fact, the use of the term 

hermaphrodite would cause confusion to the parents, who might think that their child 

constituted a category different from male or female. Money’s terminology indicated that 

 
57 Ibid, pp. 142-143. 
58 Ibid, p. 143. 
59 Ibid, p. 144. 
60 Ibid. 
61 Fausto-Sterling, A. (2020). Sexing the Body: Gender Politics and the Construction of Sexuality, p. 71. 
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the child only presented some unusualities and they were completely treatable62. Even 

though Money and the Hampsons considered fundamental to inform the parents, they 

believed that the genital surgery and other treatments aimed at fixing the genitals of the 

child should not be publicly revealed. The protocols promoted secrecy and suggested that 

parents should leave the town in which they were living and begin a new life somewhere 

else, where neighbours and friends would never know that the child possessed a different 

gender at birth. At the same time, they also suggested to build closer relationships with 

anyone who knew the child before intervention. The main goal was preventing any 

difficulty once the child became an adult by avoiding rumours, gossips, jokes and reminders 

of the child’s past63. It is evident that secrecy, gender assignment and subsequent operation 

and rearing following the given gender are all aimed at the creation of “normal” individuals 

who would never stand out because of their bodily conformation and would integrate in 

society and follow the gender norms, such as getting married, being attracted to individuals 

of the opposite sex, playing with dolls or small soldier toys. At the same time Money 

endorsed the idea that doctors should tell the truth to their little patients by using words that 

could be understood by children, such as “unfinished genitals”64. This would allow the 

patient to understand the body and learn its limitations, like sterility, and it would prevent 

shock and disappointment that would arise if the child discovered the situation in 

adulthood. For Money there was no optimal level of disclosure that could be applied to 

every hermaphrodite case, it depended on the specific medical condition. For instance, a 

patient who was assigned the female sex and was operated in infancy should know about 

her sterility and her inability to menstruate. However, it was more important that the girl 

was first informed about the absence of menstruation during her teenage years because she 

would want to be like other girls and if the impossibility to menstruate was not explained 

to her, she would start developing doubts and insecurities about her body. This disclosure 

would change her dreams about motherhood and picture herself as a mother of an adopted 

child. Therefore, she could be warned about her sterility later in life and it would not shock 

her, but it would actually be accepted and acknowledge since her dreams were already 

oriented towards a different type of motherhood65.  

 
62 Reis, E. (2009). Bodies in Doubt: An American History of Intersex, p. 144. 
63 Ibid, pp. 145-146. 
64 Ibid, p. 146. 
65 Ibid, pp. 146-148. 
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The highest point of Money’s protocols is reached with the publication of the 

John/Joan case in 1972, when Money and Anke A. Ehrhardt published the book Man and 

Woman, Boy and Girl: The Differentiation and Dimorphism of Gender Identity from 

Conception to Maturity66. The case deals with David Reimer, born as Bruce Reimer, a 

“normal” child who was not born with ambiguous genitalia and had a twin brother. Bruce 

and his brother were subjected to circumcision at seven months of age. However, the 

procedure resulted in Bruce losing his entire penis. The parents desperately sought help, 

but their received no solution until the meeting with a plastic surgeon, who advised to 

proceed with the reassignment of the child as a girl. The parents went, then, to visit Money 

at the John Hopkins Hospital67. He supported the plastic surgeon’s opinion: Bruce needed 

a sex reassignment. Money explained to the parents that the intervention was beneficial to 

the child who had not developed sexual desire and awareness of his body yet. He also urged 

the parents to take a choice, since the time in which it was possible to successfully operate 

was running out, because the child was already two and a half years old at that time. The 

parents decided to follow Money’s advice. The surgeries consisted in surgical castration 

and genital reconstruction of the external genitalia as female. Following Money’s protocols, 

the parents renamed Bruce Reimer as Brenda Reimer68. For the following years the parents 

tried to raise Brenda as a girl. They attempted to reinforce her identity ass a girl, they made 

her wear dresses, gave her dolls to play with, taught her to be neat and tidy and gave her 

gifts, such as make up69. The parents kept in contact with Money for six years after the 

intervention and, in his publications, Money emphasised the progress made by Brenda, she 

accepted feminine clothing and hairstyle, she liked to be neat, she learned how to clean the 

house and how to urinate while sitting, with some difficulties because she tried to imitate 

her twin brother. The mother also instructed the twins about reproduction and menstrual 

cycle, she also taught her children the differences between a man and a woman and how 

the two genders are supposed to act. However, Money did not deny the tomboy behaviour 

of Brenda, who presented abundant physical energy and was stubborn and rough. Money 

still retained that this attitude was just a small inconvenience that did not create any doubts 

 
66 Colapinto, J. (2000). As nature made him: The boy who was raised as a girl. New York: HarperCollins 
Publishers 
67 Money, J. and Ehrhardt, A.A. (1972). Man and woman, boy and girl: Differentiation and dimorphism of 
gender identity from conception to maturity. Baltimore: Johns Hopkins University Press, p. 118. 
68 Colapinto, J. (2000). As nature made him: The boy who was raised as a girl, pp. 45-47. 
69 Ibid, pp. 48-49. 
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about the success of the intervention and rearing method70. The case was confirming that 

the protocols of Money were successful and that he perfectly understood how gender 

developed in humans. Time magazine contributed to the popularity of Money, since it 

published an article about his book on the case. Thanks to the article Money was pictured 

as a supporter of women’s liberation since he considered nurture, the predominance of 

social elements, more important than nature, possessing a specific sex since birth, 

presenting an attitude similar to Simone de Beauvoir’s famous remark: “One is not born, 

but rather becomes, a woman”71. He was also interviewed in The Oprah Winfrey Show in 

198872. Moreover, he appeared in Playboy, Cosmopolitan, Rolling Stone and Psychology 

Today73. 

Thanks to his studies and publications Money became the most influential doctor in 

the field of management of intersex cases. His writings spread not only in North America, 

but also in Europe and paved the way for a new approach that would not be easily 

dismantled by doctors and activists criticising his works. 

 

1.1.3 The medical management of intersex cases after Money’s 
studies 
 

Money’s studies codified the most adopted protocols on intersex management. They 

constituted the main basis for future surgeries and they are still adopted today. However, 

his approach was also criticised by a minority of doctors since their publication and later 

by activists. One of the earliest critiques to Money came from a professor of anatomy and 

psychology, Milton Diamond, in 1965. Diamond contested the validity of Money’s data, 

which could be interpreted differently and which was not sufficient to demonstrate that sex 

roles were neutral at birth74. Diamond posited that only the John/Joan case was confirming 

Money’s studies, since it showed the success in “normalising” through rearing. However, 

those studies did not elucidate the sexual development of “normal” people75. The only other 

scholar who criticised Money was Dr. Bernard Zuger. He discovered some cases of intersex 

 
70 Money, J. and Ehrhardt, A.A. (1972). Man and woman, boy and girl: Differentiation and dimorphism of 
gender identity from conception to maturity., pp. 119-122. 
71 Reis, E. (2009). Bodies in Doubt: An American History of Intersex, p. 149. 
72 Colapinto, J. (2000). As nature made him: The boy who was raised as a girl, p. 74. 
73 Ibid, p. 177. 
74 Ibid, p. 150. 
75 Fausto-Sterling, A. (2020). Sexing the Body: Gender Politics and the Construction of Sexuality, pp. 92-
93. 
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patients who underwent surgery and were raised in their assigned sex only to reject the sex 

of rearing and decide to change it afterwards. For instance, even though some patients went 

through the surgical modification of their external genitalia, were subjected to hormonal 

therapy and parents insisted that the children were of a specific sex, they still felt that they 

were belonging to another sex. The information collected by Zuger showed that the sex of 

rearing could not overrule the influence of hormones, chromosomes and gonads. After 

Zuger’s criticism, Diamond continued to publish articles rejecting Money’s view and 

highlighting the importance of nature over nurture. In the 1980s Diamond decided to look 

into the John/Joan case and understand how the patient was coping with her assigned 

gender. In his writings in 1982 he presented a documentary about this case produced by the 

BBC in 1980. The BBC found out that thirteen-year-old Brenda Reimer had problems in 

adjusting to the female sex/gender. For instance, she walked like a boy, wanted to be a 

mechanic and peed standing76. The documentary advanced the possibility that Brenda 

would not be able to live her future life as a woman77. However, the documentary and the 

article published by Diamond were ignored by the medical community78. The BBC and 

Diamond were not the only ones to dig in deeper the John/Joan case. Also, the psychiatrist 

Keith Sigmundson, who treated Brenda and revealed fundamental information to the case, 

was interested in discovering the truth. Brenda had her breasts removed and underwent 

surgery to reconstruct her penis. Brenda, now a man, got married and lived with a woman 

while raising her children. Diamond and Sigmundson described the failure of Money’s 

protocols and affirmed that the case constituted proof of the fact that humans were not 

psychosexually neutral at birth, they were already predisposed to interact with the 

environment in a male or female way. With this discovery Diamond and Sigmundson paved 

the way for other doctors who were dubious of Money’s approach. They were calling for 

new treatments and advocating to postpone the “normalising” surgeries to later in life79. 

Later, in 2000, the John/Joan case was further analysed by the journalist John Colapinto, 

who published a book, As nature made him: The boy who was raised as a girl80, which 

revealed the consequences of the sex reassignment of Bruce/Brenda/David Reimer. 

Colapinto documented how Brenda never acted as a girl, she was unpredictable and more 

competitive and aggressive than her twin brother. Moreover, she wanted to play with toys 
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targeted to boys, such as go-carts and model airplanes, hated to behave like a “little lady”, 

she tore off the first dress she wore and identified herself as “just a boy with long hair in 

girl’s clothes” 81. Brenda also manifested opposition in visiting Money and being subjected 

to another surgery to fix her genitalia and hormonal therapy to adjust her body. Moreover, 

the entire family moved to a small countryside village and was experiencing loneliness and 

depression while Brenda felt like an outcast in school82. After much distress, when Brenda 

was fourteen, her father revealed the truth and she finally understood why she always felt 

weird and uncomfortable. She immediately decided to become a boy again and changed 

her name in David. He, then, underwent surgeries to masculinise her body and received 

hormonal therapy based on testosterone. After the procedures David managed to find his 

place in the world and got married83. The book spread Diamond’s attack on Money’s 

protocols and contributed to put them into question84. Despite the popularity of Colapinto’s 

book, the main attitude of doctors is still supportive of Money’s theory. This resistance to 

accept new knowledge and views constituted an obstacle to the modification of the intersex 

management approach and created paradoxical situations of recognition of the negative 

side-effects of the interventions and the need to surgically “repair” intersex children.  

Nowadays there are no international or national medical standards or guidelines on 

how to manage cases of intersex children. Medical schools teach specific procedures to 

adopt, but most surgeons draw up on their own beliefs when deciding85. However, it is still 

possible to identify a very general approach to the management of intersex cases, in 

particular in North America and Europe. When a child is born in a country of the Global 

North, the doctors assess their health status and if they discover that the child presents 

unidentifiable genitalia, they declare a state of medical emergency, which requires to be 

solved as fast as possible. Within twenty-four hours, the child must have a determined sex 

and parents must be convinced of the decision. There is no time for parents to consult with 

doctors or with other intersex people and their families or just to reflect on their choice86. 

Soon after the doctors discover the intersex condition of the child, they explain the parents 

the situation. Usually, this conversation is conducted by an endocrinologist or less often by 

a sex education counsellor. The doctor illustrates how the reproductive organs are created 
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in the womb, embryonic gonads are initially the same, but then they into male or female. 

Afterwards, they develop into a penis or a vagina. Embryos also contain structures that 

evolve into the uterus and the fallopian tubes or the epididymis and vas deferens, tubular 

structures of the male reproductive system. By choosing one specific pathway in which the 

embryo develops, the unused structures degenerate.87 This first conversation between 

doctors and parents of the intersex baby can be complicated and highly confusing. This is 

because there might me a misdiagnosis of the sex and doctors must always remind parents 

that they can take a different decision. This approach is taken in order to protect the 

decision-making process of other physicians and to underline the fact that the diagnosis is 

based on medical interpretations. In some cases, usually in specialized hospitals, there is a 

team that takes responsibility of the case. The team is composed by the referring doctor, a 

paediatric endocrinologist, a paediatric surgeon and a geneticist. In some cases, they could 

also include a psychologist, psychiatrist or psychoendocrinologist. The diagnosis of 

intersexuality encompasses the assessment of the chromosomal sex and the syndrome 

causing the genital ambiguity by using tests, such as chromosomal analysis, steroids 

evaluation and radiographic genitography88. They also take the clitoris/penis size into 

consideration. This is based on measurements implying that from 0cm to 1cm it is a clitoris 

and from 2.5cm to 4.5cm it is a penis. Everything between 1 and 2.5cm it is considered as 

an ambiguous zone and, thus, the baby presents and intersex condition89. However, not 

every doctor is aware of the existence of guidelines for clitoral size; consequently, some 

doctors operated according to their own beliefs. For instance, a physician admitted that he 

performed surgeries based on the overall appearance of the patient90. As a result of this 

assessment the child is assigned to the female sex and the doctors can immediately proceed 

with the surgeries to “fix” the genitalia, but if the child is given the male sex, the doctors 

must conduct other examinations to understand if it is possible to create a penis of 

appropriate size and that can properly function. This entire process of diagnosis can take 

months, where parents remain in uncertainty.  

After the identification of intersexuality, the doctors go to the next step, which 

consists in operating and “fixing” the child. There is a wide variety of interventions that 

can be performed, and they depend on the gender that has been assigned. Moreover, doctors 
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chose the procedures that have been developed at the hospital where they work or that have 

been endorsed by their colleagues91. The umbrella term for surgeries on the genitalia is 

genitoplasty. Clitoroplasty and phalloplasty belong to this category, referring to 

interventions involving the phallic tissue aimed at reducing the size of the clitoris92. For 

female intersex children both terms can be used, for male intersex children only 

phalloplasty is appropriate. Usually, alongside clitoroplasty the patient undergoes 

labioplasty, a surgery on the labial-scrotal tissue. There are some doubts among physicians 

about the clitorectomy surgery and how much tissue should be amputated, some include all 

erectile tissue others not93. There have also been new types of procedures, such as clitoral 

reduction, which aims at reducing in size the body part. However, Mouriquand et al. (2016) 

argue that this surgery entails a high risk of losing clitoral sensitivity and should be 

performed only in case of a significantly enlarged clitoris94. Furthermore, in feminising 

processes, the patients, undergo a vaginal surgery, vaginoplasty, aimed at separating the 

urethra from the vagina, which would be suitable for menstruation and sexual intercourse. 

There are different ways to perform a vaginoplasty depending on the morphology of the 

genitals and on the type of surgery, since there have been different approaches introduced 

in the medical literature95. In this type of intervention doctors not only argue about which 

variation to use, but also about the best timing to perform the surgery. Some are in favour 

of performing the vaginoplasty during infancy and at the moment of the clitoral surgery, 

whereas others believe that the most appropriate period is puberty. Apart from vaginal 

surgery, the patient also needs to follow therapy aimed at dilatating the vagina96. 

Furthermore, for intersex children assigned to the male sex, there are more than three 

hundred surgical treatments for hypospadias. Some of these operations may cause problems 

during erection and scarred and immobile penises. Also, for this type of surgery there are 

different opinions in the medical literature and doctors try to propose new ways of 

operating. Moreover, patients who undergo surgery for hypospadias are usually subjected 

to more than one intervention during their lifetime97. These various options of surgery 

underline the different approaches in treating intersex children. Even when it could be 
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possible to identify a common protocol, doctors can choose to perform different variations 

of the same surgery, which have different effects on the patient.  

One aspect is shared by all these different methods: secrecy. In fact, medical 

manuals recommend that patients and their parents do not receive a fully detailed 

explanation of the child’s condition. Physicians must use mild expression to describe the 

situation, such as “the embryonic development has been incomplete”98. Moreover, 

physicians must avoid any term indicating sexual ambiguity, the parents must not think that 

the child is part male and part female. For instance, a group of Dutch doctors affirmed that 

they refer to the internal organs of children with Androgen Insensitivity Syndrome (AIS), 

whose body is insensitive to testosterone even when their sexual chromosomes are XY and 

are assigned to the female sex, as gonads and not testicles in order to avoid any doubts in 

the parents about their child’s sex99. Moreover, doctors frame the clitoral removal surgeries 

on intersex children assigned as female as a procedure to remove what did not belong to 

their bodies as girls, and not as an operation that transformed the child into a girl100. The 

silence around the topic is kept even when the child becomes an adult and asks for 

information about their condition. In many cases, it is the intersex patient who has to find 

out the truth about themselves and has to challenge the silence kept by physicians101. This 

secrecy is similar to what Money advised in his protocols; even though, for him, the secrecy 

had to be limited and only some disclosure to the patients and their parents was allowed. 

However, for the rest of the medical community, silence is vital because they fear that a full 

disclosure of the child’s condition would hinder their compliance to the binary view of the 

sexes and genders102. 

 In recent years physicians managed to intervene on foetuses in order to “fix” 

intersexuality even before birth, an approach that was already integrated for Down 

syndrome. The diagnosis of an intersex condition on embryos and foetuses is not easy and 

it is carried out with various tests, some could even cause miscarriage and others rely on 

DNA analysis. Based on the results doctors can understand which condition the foetus has, 

but there is still no common protocol to address these cases103. And, in many, there is no 

possibility to take care of them before birth, and, consequently, some women resort to 
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abortion. One of the few conditions in which doctors can intervene before birth is 

Congenital Adrenal Hyperplasia (CAH), which consist in a genetically inherited 

malfunction of some enzymes in XX children who can develop in a masculine way104. In 

order to prevent the masculinisation, doctors believe that it is best to start treatment at the 

fourth month after conception. The treatment consists in injecting a steroid, called 

dexamethasone, throughout the pregnancy. However, it presents some problems. One issue 

is that most tests cannot be carried out until the ninth week and, therefore, the therapy has 

lower chances of being successful. Furthermore, the tests to diagnose the condition have a 

1-2% change of causing miscarriage and the treatment has side-effects on both mother and 

child. The mother could experience weight gain, fluids retention, diabetes, hypertension 

and could grow facial hair. The foetus could experience behavioural problems it becomes 

a child, like shyness and less sociability. However, the whole picture about the effects on 

the foetus is still unclear105. These various methods of intersex medical management 

emphasise the fact that they are influenced by Money’s protocols and at the same time they 

are not regulated by common guidelines. There is no endorsement of best practices that 

should be applied regardless of the country, likewise there is no generally accepted 

approach to the same condition. In fact, doctors might perform different surgeries with 

different outcomes. Nonetheless, they keep researching and advance new methods to 

diagnose and “fix” intersex children. 

As a way to unify the individual approaches of medical practitioners and to reply to 

an increasing opposition to the surgeries, the medical community decided to organise a 

conference dedicated to discussions and debates around issues of the intersex medical 

management. The first conference happened in Chicago in 2005. Among the fifty-one 

participants were physicians, activists, such as Cheryl Chase, founder of ISNA, and only 

two intersex adults, but there was no representation of the parents of intersex children. The 

convention was later called the Chicago Consensus Conference 106. The participants 

acknowledged the lack of studies on long-term effects of the surgeries performed on 

intersex children. For this reason, most of the finding of the Chicago Consensus are not 

definite and there is still much to learn about intersexuality and which management is the 
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best to implement107. For instance, Hughes et al. (2006), who took part at the Consensus, 

affirmed that “the systematic evidence for this belief is lacking” 108 when referring to the 

positive outcome on parents of the interventions performed early in life, which would 

relieve parents’ distress and improve the parents-child relationship. They also highlighted 

the lack of controlled trials on the negative outcomes of operations aimed at creating female 

or male genitalia and the presence of inadequate evidence to understand how to establish 

functional anatomy and avoid mistakes of operating too early109. Furthermore, the 

participants of the Chicago Consensus endorsed the presence of a multidisciplinary team, 

which should include “paediatric subspecialists in endocrinology, surgery or urology or 

both, psychology/psychiatry, gynaecology, genetics, neonatology, and, if available, social 

work, nursing, and medical ethics”110. The team’s tasks would be to educate other health 

care staff and the families of the intersex children, devise a plan for clinical management 

and treatment options and then, to consult with the parents in order to understand which is 

the best therapy. At the same time support groups should be taken into consideration in 

order to help the patients and their families111. The most popular decisions taken in the 

Chicago Consensus is the creation of a new medical term to refer to intersex people. Many 

doctors still use nineteenth-century terminology based on the word hermaphrodite: male 

pseudohermaphrodite (referring to a person with male-looking ambiguous genitals), female 

pseudohermaphrodite (referring to a person with female-looking ambiguous genitals) and 

true hermaphrodite (referring to a person with both testicular and ovarian tissue despite the 

genitalia)112. The Chicago Consensus proposed the term: Disorders of Sex Development 

(DSD). The main purposes of implementing this expression are flexibility and stability of 

consistent and clear nomenclature113. However, the term is strongly criticised for “labelling 

a variant physical condition as a pathological one, rather than reflect the natural diversity 

of human gender development”114.  

After the Chicago Consensus Conference, there have been two other gatherings with 

the aim of unifying the management of intersex people: the Annecy Working Party and the 
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American Psychiatry Association (APA) Task Force. The Annecy Working Party, which 

took place in 2012, affirms that even the best studies on treatments of intersex people are 

lacking in detail and cannot be considered valuable for future research. Therefore, the 

Working Party urges to conduct studies on the post-surgery life quality. The APA Task Force 

also underlined the impossibility to provide doctors with evidence-based recommendations 

because the past research cannot be considered enough115. These meetings represent first 

attempts towards a common medical understanding of intersexuality, which is still difficult 

to achieve.  

In conclusion, the medical community, which became the main authority over 

intersex cases, has been struggling to understand intersexuality and how to manage their 

patients. Doctors proposed various strategies to solve this enigma. Money was the most 

influential one, but he was proved wrong by other physicians afterwards. In recent years, 

there have been attempts at unifying the clinical protocols, however they bore no fruit and 

were widely criticised. Therefore, the medical community is experiencing a doubtful period 

filled with new insights on types of surgeries and understandings of intersex people.  

 

1.2 The visibility of intersex persons in society 
 

The unregulated medical authority over intersex bodies has been questioned by 

activists since the 1990s. Contemporary to the creation of multiple intersex NGOs and 

support groups, many intersex people started to speak up and reveal the pain they had to go 

through and the negative effects that are still visible on their bodies and minds. Moreover, 

they started reacting to the monopolisation of the management of intersex cases by the 

medical community and advocating for their human rights. This part will look into the 

presence in society of intersexuality. Firstly, it analyses the life of intersex people and their 

increasing visibility. Secondly, it addresses the spread of associations aiming at protecting 

and supporting people with variations of sexual development. And, thirdly, the situation of 

intersex people in professional sports is discussed.  

 

1.2.1 Integration of intersex people in society 
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Intersex people have kept their condition hidden unless it was publicly brought up 

by someone else. They have struggled to integrate in society, and this has represented one 

of their biggest challenges. This is due to the secrecy, stigma and harmful consequences of 

the medical treatments to which they are subjected to.  

As previously discussed, there are not enough studies to assess the effects of the 

intersex medical interventions (IMIs). In fact, most studies are based on evaluations and 

assumptions of individual physicians and, therefore, cannot constitute a solid basis for 

recommendations on IMIs. As Machado et al. (2016) demonstrate, the follow-up surveys 

conducted on intersex patients focus on the sexual satisfaction and sexual functions, such 

as ejaculation and penetration116. They also define heterosexual marriage as a valid 

criterium to assess the success of surgeries. The families’ and patients’ opinions are mostly 

neglected and doctor’s data and beliefs become a standard to establish the positive results 

of IMIs. Therefore, the evidence is empirical and based on anecdotal experience and cannot 

be considered useful for scientific assumptions117. However, one of the few exceptions is 

the survey carried out by Rosenwohl-Mack et al. in 2020118. The scholars analysed the post-

surgery mental and physical health of almost 200 intersex respondents living in the US. 

The majority of them suffers from physical problems, such as asthma and arthritis, and 

more than half describe their mental health as poor. They mainly suffered from depression, 

PTSD and anxiety disorder. They also report a substantial number attempted suicide 

because of stigma and discrimination from society and poor treatment in healthcare 

environments119. This demonstrates that it is still possible to understand how the operations 

negatively affect patients thanks to the intense work of activists and some scholars who 

have been collecting their stories and raising visibility of the pain experienced by intersex 

people. In fact, Human Rights Watch (2017) states that intersex people who have been 

subjected to surgeries and experienced the various examinations, express feelings of 

shame120. They also feel objectified and developed dissociative states during the multiple 

hospital visits where different doctors were present and they even took pictures of the 

patients’ genitalia, in many cases this action happened without the consent of the patients 
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or their parents. They felt forced to obey to whatever the physicians told them, even to strip 

naked when they did not want to121. For instance, Dreger (1999), describes the sense of 

freakiness and the trauma left by the examinations, where the responded was naked in front 

of teams of interns and residents122. Furthermore, many intersex children and teenagers are 

victims of bullying, stigma and discrimination at school because of their atypical sex 

characteristics. In fact, in Australia the dropping out rate for intersex students is 19%, which 

is drastically higher than the nationwide average of 2%123. In another case describe by 

Amato (2016), an intersex child is left out when her classmates started play tag and boys 

had to catch and kiss two girls. The marginalisation of the intersex child was caused by her 

peers’ perception of her “different” body, which also made her feel unpretty and not like 

other girls124. Therefore, intersex patients feel uncomfortable during medical examinations 

and even in social contexts, as they are considered freaks. 

When intersex people discover their “condition”, they feel anger and question their 

parents’ choices by criticising them and distancing themselves causing the relationship to 

deteriorate125. This is visible in stories of intersex people and their parents collected by 

Organisation Intersex International Europe (OII Europe) in 2019, #MyIntersexStory: 

Personal accounts by intersex people living in Europe126. The various respondents living 

in Europe affirm that the parents have felt ashamed of their choices after they realized what 

those surgeries were. In a case from Austria, the parents revealed the truth after pondering 

over what to say when their kid asked about it for the first time, eventually they disclosed 

everything they had been told by doctors127. In these cases, the parents understand their 

child’s pain and reveal the entire story, which leads them to support their child’s search for 

answers and justice. However, in another case from Belgium, the parents decided not to 

speak about the issue and avoid any conversation ruining their relationship with their 

child128. Parents admit that it was not easy to decide for their children in a moment in which 
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they were scared for their child’s future, as they feel guilt, anger and confusion129. 

Therefore, interventions on intersex persons not only negatively impact the lives of 

patients, but also those of their family members.  

The secrecy, shame and the inability to fit in are also factors that influence which 

terms are used to describe intersex people in society. As previously discussed, there are 

multiple way to define an intersex person: hermaphrodite, intersex, Disorder of Sex 

Development (DSD), Difference of Sex Development and Variation of Sex Development. 

These expressions are perceived and used differently by members of society. Lundberg, 

Hegarty and Roen (2017) discovered that most people would use a descriptive terminology 

to define the intersex condition130. The three sample groups that they analysed, i.e. intersex 

young people, parents of intersex kids and non-intersex people, supported the use of 

descriptive language to talk about intersexuality, especially parents and intersex young 

people. The non-intersex laypeople defined the term intersex as the most acceptable, but 

only a narrow minority of parents and intersex people agree on using the same terminology. 

In fact, they prefer to use the diagnosis definition. Another common opinion is the rejection 

of the use of DSD, because it was deemed as too pathologizing, pejorative and medical and 

it alluded to the idea that something is wrong. Another interesting discovery is that almost 

half of the non-intersex group had never heard of the nomenclature DSD, even though it 

was created in the Chicago Consensus in 2006 with the aims of creating one sole expression 

and erase any doubt. However, these aims have not been achieved, and the term is 

negatively perceived even by laypeople. Moreover, it was only used by intersex people 

when they meet doctors131. This study highlights the way in which intersexuality is 

perceived in society and how it could be perceived by people who never or rarely heard of 

it. The three researchers underline that attention is given to the negative perception of the 

terms proposed and the conception of intersexuality as a condition, which should be defined 

by non-pathologizing nomenclature. It demonstrates that laypeople do not conceive 

intersexuality as something weird or as an illness.  

This positive perception of intersexuality is not present in every society and 

situation. Intersex people are often victims of harassment and violence because of their 

appearance. In a 2019 survey realized by OII Europe and the European section of the 
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International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA Europe), 

almost half of the intersex respondents revealed that they have been victims of physical or 

sexual attacks, this data is much higher compared to the average of 28.42% of all 

LGBTI(Lesbian, Gay, Bisexual, Trans, Intersex) respondents132. For most respondents the 

assaults happened once or more than ten times and only a minority constantly experiences 

attacks. In many assault cases the perpetrators were family members, who consider the 

intersex person shameful and carried out those actions with the aim of punishing the victim. 

In other cases, the perpetrators were schoolmates or members of an extremist group or a 

group of teenagers and they committed the violent acts in public spaces, such as cafés and 

public transport133. The physical and/or sexual attacks at intersex people are examples of 

intersexphobia/interphobia. The two terms indicate “negative attitudes and feelings 

towards people who are believed to possess biological sex traits that are not typically male 

or female"134. Also, online hate speech against intersex people is an example of 

intersexphobia. It can be found in comments such as “you are a birth defect.”135, “so, you’re 

abnormal? Thanks for the clarification”136 and “2 sexes that’s all. Any variation from that 

are deformities. They are infertile right? So on a species level they are not viable”137.These 

positive and negative reactions to intersex people are a signal of the increased visibility of 

stories, interviews, articles, videos and online posts about intersexuality.  

The increase in visibility has been made possible by the creation of intersex NGOs, 

by the increased media coverage of intersex issues and by famous people speaking up. One 

of the first people to publicly denounce the detrimental physical and pshycological 

consequences of the surgeries and other treatments was David Reimer in 2000. He 

collaborated to the publication of the book As nature made him: The boy who was raised 

as a girl written by John Colapinto where he revealed the trauma experienced by him and 

his family. Furthermore, David Reimer alongside his mother was interviewed on tv by 

Oprah Winfrey contributing to the first steps in raising public awareness on intersex 
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medical interventions138. Seventeen years later, in 2017, the Belgian model Hanne Gaby 

Odiele publicly announced that she is intersex. She was born with Androgen Insensitivity 

Syndrome and, as a child, was subjected to feminising surgeries and a surgery to remove 

the “cancerous” internal testes. She explained that no one told her about her condition and 

the purpose of the treatments. She discovered her intersexuality by herself since not even 

her parents knew exactly what the doctors did. As many other intersex people, she 

experienced traumatic examinations with multiple doctors analysing her and touching her. 

At eighteen years old she started her modelling career and after almost ten years of 

modelling she decided to come out and advocate to put an end to these interventions which 

are human rights violations139. This public announcement by a person working in modelling 

was reported in several websites and newspapers and promoted the intersex fight for human 

rights conducted by the various intersex organisations and activists all over the world. In 

fact, Hanne Gaby Odiele collaborated with InterACT, a US intersex NGO, by raising 

awareness on social media140.  

Apart from individual interviews and public announcements, the rise of intersex 

awareness has also been fostered by literature. In 2002 Jeffrey Eugenides published 

Middlesex and in 2010 Kathleen Winter published Annabel, two novels which contributed 

to make intersex people more visible in society. In fact, the two books were awarded with 

the Pulitzer Prize and the Thomas Head Raddall Award respectively. They are also 

bestsellers in the US and Canada. The novels centre around the coming of ace of an intersex 

child born in the 1960s. they touch upon themes such as the gender assignments, the 

medical treatments, and the acceptance of their intersexuality141. Furthermore, non-fiction 

books can also be found. They are memoirs of intersex writers who describe their life in a 

narrative way. Hida Viloria published Born Both: an Intersex Life in 2017 documenting her 
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story in detail142. In the following years other writers published their own stories, like Not 

Uncommon, Just Unheard Of by Esther Morris Leidolf and Inverse Cowgirl by Alicia Roth 

Weigel, both published in 2023143. These books contribute to raise awareness on the 

medical management of intersex people and on the consequences on their lives and on their 

families. The fact that more memoirs are available to the public brings intersex issues to a 

new level, which makes them more influential than they have ever been.  

Also, social media and newspapers’ articles feature more and more intersex stories. 

For instance, various X users publicly revealed their intersexuality and the surgeries they 

were subjected to in a post complaining about Trumps’ executive orders in 2025144. Other 

users expressed shock and dismay by openly siding with intersex people145. Online news 

websites have been sharing stories of intersex people and contributed to the spread of 

information about intersexuality. For example, in 2015 the BBC posted the story of a 

woman who discovered to be intersex when she was fifty. The discovery happened 

randomly during a medical appointment where she noticed the term “testicular 

feminisation”146 in her documents and decided to obtain her full medical records. She, then, 

learned about the real purpose of the surgeries during infancy and the cause of pain during 

intercourse with her husband147. In 2018 NBC News shared the story of two parents who 

decided not to consent to interventions on their intersex child born in 2009. The mother 

explained they she chose not to consent because she would not know which gender her 

child would prefer later in life and it was not her decision to take148. They also gave a TEDx 

Talk about their story149. Furthermore, in 2024, The Independent published an article 

criticising doctors and politicians against the ban of surgeries performed on intersex people 
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and the existing laws discriminating intersex people, in particular those about trans 

healthcare. It also quoted stories from intersex people independently discovering their 

condition and describing the uncomfortableness of the examinations150. 

In conclusion, intersex people, mainly in the US, are making their voices heard in 

society by using different medium, newspapers, social media, literature and surveys. At the 

same time, the secrecy, shame and trauma of the medical treatments causes a deterioration 

of the relationship between parents and child and poses challenges to intersex people trying 

to integrate in society. Moreover, intersex people face deep stigma, stereotypes and 

discrimination that can lead to harassment and violence. The discrimination of intersex 

people happens in every field, the more affected is professional sport.  

 

2.2.2 Being intersex in sport 
 

To be intersex and a pro athlete represents a problem for sports international 

organisations. In fact, the issue of gender has been fundamental in the field and shaped the 

organisations’ approach to female athletes’ competitions. The high value that sports 

organisations give to sex has caused several problems with athletes who were not 

conforming to their standards of female sex.  

The testing of female athletes was introduced in 1946 by the International 

Association of Athletics Federations (IAAF), now World Athletics151. The IAAF required 

each athlete to provide a certificate from a physician to prove that they were female. 

However, the Soviet Union athletes started taking part in international competitions and the 

Western countries accused them of being men masquerading as women. Therefore, the 

IAAF modified its test requirement and from 1966 the tests were taken by doctors at the 

sporting festivals. It consisted in parading naked in front of a panel of doctors, who were 

just observing and released a certificate of femininity, which could be used for other 

competitions152. The first woman to be banned from competing was the polish athlete Ewa 

Klobukowska, who did not pass the test and underwent a subsequent chromosome analysis 
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which revealed that she “possessed a mosaic of XX/XXY chromosomes”153. In 1968 visual 

inspections were dropped when the International Olympic Committee (IOC) imposed the 

use of chromosome testing to identify female athletes. One of the first victims of this new 

system was Erika Schinegger, who won a skiing competition in the late 1960s and was later 

tested. The doctors discovered that she did not possess female chromosomes, and she was 

offered a silent retirement with payment. Later, she underwent other tests to understand her 

condition and, following the doctors’ opinion, she decided to become a man. Erik 

Schinegger tried to represent his country in international competitions, but he was 

excluded154. Only in the 1980s another case can be found.  

In 1985 a Spanish intersex athlete, María José Martínez-Patiño, was excluded from 

competing. She was participating at the World University Games in Japan and had to 

undergo the female test because she forgot her certificate of femininity obtained in a 

previous competition 155. However, after the test, she was called to the hospital because 

there was a problem with her results and she was advised by her team doctors to fly back 

home. She decided to follow their advice and underwent other examinations in Spain, 

where she discovered she had AIS. Patiño still chose to compete in the following year’s 

national competition and her story was immediately revealed to the public. This led to her 

expulsion from the athletes’ residence, the revocation of her scholarship and the erasure of 

her sports’ achievements. She also lost her fiancé and felt embarrassed and ashamed156. 

Nonetheless, she chose to fight against her disqualification and a couple of years later 

contested it and shared her story with the entire world. In 1988 she was reinstated, but 

unfortunately, she passed her prime and participated in few competitions. She, then, 

decided to help other women with genetic variance to fiercely take part in competitions157. 

The IOC and the IAAF stopped using compulsory female tests at any competition level. 

They did not completely abolish the test. It could still be taken into consideration, if there 

were any doubts about the sex of an athlete158. This system was valid until 2009, when 

Caster Semenya was tested.  
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Caster Semenya is a South African athlete who rapidly became one of the top 

runners in the 2009 IAAF World Championships and was immediately criticised for her 

masculine appearance. Due to harsh criticism, she underwent tests and the IAAF confirmed 

her femininity. However, the athlete’s condition was different from previous cases: she had 

high testosterone levels. Therefore, the IAAF announced the Regulations Governing 

Eligibility of Females with Hyperandrogenism to Compete in Women’s Competition. These 

Regulations were aimed at athletes with hyperandrogenism, which means female athletes 

having too much testosterone. The IAAF retained that young females with this condition 

constitutes a controversy in women’s competitions because they present masculine traits 

and possess “uncommon athletic capacity in relation to their fellow female competitors”159. 

The Association also added that hyperandrogenism “can pose a risk to health”160. 

Consequently, “a female with hyperandrogenism who is recognized as a female in law shall 

be eligible to compete in women’s competition in athletics provided that she has androgen 

levels below the male range”161. The problem is that hyperandrogenism does not have 

negative consequences on health, but the drugs used to lower the testosterone levels might 

have negative effects. Moreover, the Regulations impose obligations on athletes, who have 

to undergo hormonal treatment or surgery and then retake the IAAF femininity test162. The 

Regulations pushed Caster Semenya out of international competitions, even though she 

tried a hormonal treatment and continued competing. Her performance kept getting worse 

and worse as she suffered multiple injuries163. Semenya decided, then, to bring her case in 

front of the Court of Arbitration for Sport and the European Court of Human Rights 

(ECtHR)164. In 2023 the ECtHR recognized the violation of the prohibition of 

discrimination and of the right to an effective remedy due to “the lack of sufficient 

institutional and procedural safeguards in Switzerland”165 which did not allow for the 

effective examination of Caster Semenya’s complaint. It also imposed Switzerland to 

rightfully compensate Semenya166. The athlete received vast support from South Africans 
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who welcomed her home after her wins and identified her as the symbol of South Africa in 

the world167. She was widely praised, even by politicians who were usually against the 

queer community. This is because her story represented the discrimination of black people 

and, therefore, she was framed as “our little black girl”168 and “our African girl”169. They 

also criticised the tests, that she had to undergo, as “sexist and racist” and that it was an 

attack to South Africa170. However, the attitude of her fellow South Africans completely 

ignored her intersexuality and her homosexuality, as she is married to a fellow South 

African woman171. 

A similar case happened at the 2024 Olympic Games held in Paris. This time the 

protagonist is Imane Khelif, an Algerian boxer. She became famous during a fight with an 

Italian boxer, who complained that she was fighting against someone who was too strong 

and could not be considered a female athlete. This critique was not new for Khelif. She was 

already criticised at the International Boxing Association World Boxing Championship and 

she was disqualified right before competing in the final172.The case became rapidly popular 

and even politicians criticised her, notably Italian and Hungarian, since Khelif was fighting 

against boxers from those two countries. The Italian boxer abandoned the bout after 46 

seconds, when she received a punch from Khelif, and, later, she complained to the media 

that she felt strong pain to her nose and decided to stop in order to “preserve herself”173. 

Italian politicians claimed that the Italian boxer was a victim, that she was attacked by “an 

ideology”174. Also, public figures, like JK Rowling and Elon Musk, criticised Khelif175. In 

fact, JK Rowling wrote on X: “The smirk of a male who’s knows he’s protected by a 
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misogynist sporting establishment enjoying the distress of a woman he’s just punched in 

the head, and whose life’s ambition he’s just shattered”176. However, the IOC defended the 

Algerian boxer and declared that she was fully entitled to compete in the female category177. 

In the end, Khelif won the competition and was warmly welcomed back home by cheering 

crowds178. Moreover, the Algerian Olympic Committee has questioned leaked medical 

reports and the baseless attacks on Khelif, who represents the entire Algeria on the 

international stage179. She also received praise and support from the entire Arab world. In 

fact, shortly after her win, she was on the cover of Vogue Arabia180. Furthermore, Imane 

Khelif filed a criminal complaint over cyberbullying during the 2024 Olympics and she 

also named JK Rowling and Elon Musk in the lawsuit181.  

These two cases might seem different because one athlete was forced to stop 

competed, while the other was allowed to do so. However, they present many similarities, 

from the unconditional support of their countries to the harsh criticism and the filing of a 

complaint because of the criticism. Another common aspect is the fact that the two athletes 

never revealed their actual health status. Therefore, the criticism is based on assumptions 

created from leaked medical reports. Furthermore, it is important to notice that in both cases 

the two women were considered to be trans and were victims of transphobia. This aspect 

underlines the thin line between intersexuality and transsexuality, which are easily confused 

by the general public and also by politicians who are not properly educated on the matter. 
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2.2.3 The rise of intersex activism 
 

The increasing discussion over the sports’ femininity requirements, the multiple 

posts on social media on coming out as intersex and criticising interphobia, multiple online 

and newspapers articles and the growing discrimination, harassment and violence against 

intersex people are the result of the extensive advocacy activities conducted by the multiple 

intersex NGOs and activists. They provide knowledge about intersexuality to laypeople, 

whose reaction might be judgmental or who may embrace this relatively new concept of 

humanity. The beginning of intersex activism is marked by the foundation of the first 

intersex NGO: Intersex Society of North America. In 1993 Cherly Chase decided to found 

a “community of intersex people who could provide peer support to deal with shame, 

stigma, grief and rage as well as with practical issues such as how to obtain old medical 

records or locate a sympathetic psychotherapist or endocrinologist”182. She took inspiration 

from her life experience. She is, in fact, intersex and she underwent feminising 

interventions and took hormonal treatment. As many other intersex people, her 

intersexuality was kept secret until she discovered it by herself. She led a rather “normal” 

life with a stable and successful job, but then she suffered from severe depression and 

decided to become an activist183. The first activity of ISNA was to welcome the many 

intersex people who wrote to Chase thanks to the distribution of pamphlets and the 

advertising of its founder in multiple interviews184. At its peak the NGO connected intersex 

people from North America, Europe, New Zealand and Australia and it held annual retreats. 

ISNA’s main purpose was to change the view on surgeries performed on intersex people. It 

was against any operation performed without a medical reason185. Moreover, it endorsed 

the support to parents trying to understand their children’s intersexuality. ISNA believed 

that children should be raised with one gender, either man or woman. This would allow 

gender assignment without recurring to surgeries which cannot be reversed. It also respects 

the child’s agency to change gender in the future and undergo medical treatments and 

recognized the importance of sexual pleasure186. Furthermore, ISNA developed a 

newsletter Hermaphrodites with Attitude as a platform for intersex people to come together 
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and share their stories. The newsletter was also a tool to convince scholars, journalists and 

medical practitioners to embrace the intersex cause187. Moreover, ISNA representatives 

began to publicly protest, were invited to professional meetings and were the topic of 

professional newsletters of the medical field188. The Association also inspired the creation 

of other intersex organisations, such as the Androgen Insensitivity Syndrome Support 

Group in the UK189.  

ISNA’s approach was not seen positively by the medical community, since it viewed 

the term intersex as too politicised, and, therefore, ISNA decided to change attitude and 

adopt the same nomenclature used by doctors in order to gather their support190. ISNA was, 

in fact, the only intersex NGO that participated in the Chicago Conference, whose results 

were published a year later in the Chicago Consensus191. The main accomplishment of the 

Conference was the adoption of the new term Disorders of Sex Development aimed at 

unifying the identification of intersex people. However, the term was harshly and 

immediately criticised by scholars and activists192. They considered the new nomenclature 

as a way to legitimate the medical authority over intersex bodies and to put the activist 

movement into danger. It was also a signal to treat intersexuality as an illness193.  

In repose to this change of ISNA’s activism, other NGOs started spreading their 

work. One of these NGOs is Organisation Intersex International (OII) founded in 2003 by 

Curtis Hinkle. OII has openly criticised ISNA for its closeness with the medical community 

and advocates for an inclusion of intersex people in society and highlights their richness 

since there is a multitude of intersex identities and cultures. OII is, thus, against surgeries 

performed on intersex people, defined as Intersex Genital Mutilation (IGM), and the 

normalization of intersex bodies194. Whereas ISNA was focused on promoting change of 

medical practices. Since ISNA carried out this goal by approaching physicians, it lost its 

popularity among intersex people and activists and in 2008 it closed its doors and supported 

a new organisation called Accord Alliance195. Even though these two NGOs were 
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conflicting in methods, they shared a similar goal: combatting the surgeries performed on 

intersex people. It must be no wonder, then, that both consider these surgeries as IGMs, 

since both advocate to limit these surgeries. The term IGM derives from the expression 

Female Genital Mutilation (FGM), which refers to the practice of “partial or total removal 

of the external female genitalia, or other injury to the female genital organs for non-medical 

reasons”196. IGM is a similar practice which can be defined as “non-vital or cosmetic 

medical intervention[s] performed on intersex infants and children without their full, prior, 

personal, informed consent”197. The similarity of the two terms allows for a deeper 

understand of intersex issues. Moreover, FGM and IGM are performed for the same 

reasons: social acceptance, need to remove “abnormal” parts and promotion of the 

traditional sexual behaviour198. Furthermore, both FGM and IGM are justified to be 

performed according to the child’s best interest due to cultural reasons, like marriageability, 

and they both cause serious lifelong physical and psychological consequences, such as loss 

of sexual sensation, painful intercourse, lifelong trauma and suicidal tendencies. The 

biggest difference between the two is the fact that FGM is explicitly non-therapeutic, 

whereas IGM can be considered to be medically indicated due to the pathologisation of 

intersex conditions by the medical community199. The use of the term IGM is not only a 

way to underline the violation of human rights of intersex people, but also a way to 

highlight the Western-centred approach of some scholars and activists campaigning against 

FGM. They strongly condemn FGM practiced in African countries but ignore IGM 

practiced in Western countries. This constitutes a paradox, because IGM and FGM are very 

similar and are performed for the same cultural reasons. This paradox is due to the fact that 

African understandings of medicine are considered to be “superstitious, uncivilized, and 

based on false, socially constructed beliefs”200. Whereas North American understandings, 

and also European ones, are retained to be “rational, civilized, and based on universally 

acknowledged expertise”201. Thus, Africa is depicted as “backward, ignorant and 
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superstitious”202, whereas North America, i.e. Western countries, is objective and apolitical. 

Therefore, Western societies are superior to African ones and international organisations 

condemn FGM but do not take an authoritative stance on IGM because, while FGM in 

Africa is criticised, IGM in Western countries is still under scrutiny and it is cautiously 

looked upon203. However, this approach completely overlooks the influence of patriarchal 

cultural practices on FGM, which was also carried out in the West in the past204. Moreover, 

this attitude pictures Western countries as the positive example. But, as discussed before, 

they are not perfect and still allow unnecessary genital surgeries like African countries. 

Therefore, using the terminology IGM instead of IMI helps in spreading the detrimental 

health effects of surgeries performed on intersex people and encourages intersex people to 

come out, tell their stories and advocate for the respect of their human rights.  

IGM is not the sole expression used by advocacy groups in order to spread 

awareness on the medical authority over intersex bodies. Recently intersex NGOs have 

started framing the medical treatments and examinations as sexual abuse and rape. In some 

testimonials intersex people and their parents describe the surgeries as violence and 

equating the experience to rape and sexual abuse205. Even the number of examinations of 

the genitalia is describes as a form of sexual abuse206. In particular, the treatment of vaginal 

dilatation performed post-surgery is considered as a form of physical violence and rape207. 

This framing is also present in some stories told by intersex people or their parents, who 

may express the inability to help their children208. A mother described it as child abuse and 

her child, who was only eighteen-months old, would pull out her eyelashes and bite her 

nails in response to the vaginal dilatation209.  

Criticism to IGM and other practices is also represented by visual content. Two 

examples are the Phall-O-Meter and the Rainbow Map. The Phall-O-Meter is inspired by 

the measurements of doctors to identify the sex of newborns. It was realized by the 

Intersexual Rights Movement, and it consists in a small ruler indicating the female sex 
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between 0 and 1cm, male sex between 2.5 and 4.5cm and the area in-between from 1cm to 

2.5cm as the unacceptable measurements that must be “fixed” with surgery210. The second 

element, i.e. the Rainbow Map, has been released each year since 2009 by the European 

section of the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA 

Europe). It ranks forty-nine European countries and analyses the legal and policy situation 

of the LGBTI community211. The Rainbow Map 2024 analyses the legal status of intersex 

people which corresponds to the lowest data on the Map: 6.33%212. Most of the European 

countries did not implement laws to protect intersex people and their rights. One of the few 

countries is Malta, which is also ranked first on the Map213. A similar content is the Good 

Practice Map by OII Europe. It illustrates the advancements, gaps and inconsistencies of 

the protection of intersex human rights in Europe. It includes legislative action, research, 

training and raising awareness214. In addition to these instruments, intersex NGOs produce 

statements and declarations advocating for human rights, against IGM and advising States 

to implement measures to protect intersex people. These documents are the result of regular 

meetups. The most important are the Malta Declaration, written during the Third 

International Intersex Forum in 2013, the Darlington Statement, written during the Intersex 

Community Retreat for Australian and New Zealand NGOs in 2017, and the Vienna 

Statement, written during the first European Intersex Community Event in 2017. The three 

documents endorse the end to “normalising” practices and hormonal treatments, to non-

consensual sterilisation, the possibility to change the sex in official documents and include 

also non-binary options or to remove the category from official documents, the guarantee 

of peer support to intersex people and their families, the spread of information about 

intersexuality and the possibility to redress for intersex people215. Activist groups constitute 

an important part of the path towards the full protection of intersex human rights. They 

allow intersex people to “come out of the closet” and tell their stories without any fear or 
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shame. They also raise awareness on intersexuality and interact with doctors, governments 

and international or regional organisations.  

In conclusion, intersex persons became more visible in society thanks to the public 

disclosure of their experiences and the NGOs campaigns aimed at raising awareness. 

Moreover, some started using social media and literature to share their stories or create 

stories with intersex characters. However, intersex people still face discrimination in sport 

and may be victims of physical violence due to their different appearance.  
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Chapter 2: The human rights of intersex persons in law 
 

 

Nowadays, medicine has still large authority over intersex bodies. However, thanks 

to NGOs cooperating with international and national institutions the medical authority is 

slowly becoming less influential. The interest of institutions is still recent and there are not 

many instruments on the human rights of intersex people, but it is already possible to see 

some of its seeds growing and challenging the status quo.  

In this chapter, the legal notions relevant for intersex persons and the adoption of 

legal documents advocating for intersex people and the interpretation of existing 

international human rights treaties will be analysed first. Then, the different national 

legislations of a non-exhaustive list of countries will be taken into consideration.  

 

2.1 The interpretation of human rights treaties for 
intersex issues 
 

The adoption of legal documents concerning intersex people is a new aspect of 

international and regional organisations. The human rights of intersex people can be found 

in various fundamental treaties, even though they are not explicitly focused on the 

protection of intersex persons.  

Among the UN human rights treaties, the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment (CAT) is a valid instrument to 

ensure the protection human rights of intersex people. In fact, it prohibits any form of act 

intentionally inflicting severe mental or physical suffering and coercing the victim216.in 

fact, sex-“normalising” surgeries fulfil these requirements, since they are practiced without 

the free and informed consent of the victim and, as previously mentioned, they cause 

serious harm that negatively impacts the life of the victim. Therefore, by defining them as 

Intersex Genital Mutilation, the operations can be compared to Female Genital Mutilation 

contributing to their identification as forms of torture. In fact, FGM has already been 

described as torture by the UN217. The CAT prohibits, then, these forced and coercive 
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medical interventions and Member States must implement legislative, administrative or 

legal measures to prevent them218. Furthermore, as Article 2 states, no derogation to the 

prohibition is allowed under any circumstance219. This aspect emphasises the importance 

of the provision, which is also considered as jus cogens220. Furthermore, the Convention 

against Torture envisages the obligation to impartially investigate on Member States and 

the obligation to prevent such ill-treatments221. In addition, Article 14 guarantees the right 

to obtain redress for victims and their families in case of death of the victims222. The redress 

includes the provision of effective remedies, such as restitution, compensation, satisfaction, 

rehabilitation and guarantees of non-repetition223. The Committee against Torture describes 

each method of remedy and clarifies how they should be provided by Member States in 

General Comment No. 3 (2012)224. For instance, it envisages the compensation of medical 

expenses and psychological support for the victim, the provision of rehabilitative services 

aimed at addressing the trauma of the victim, the disclosure of the truth and the 

implementation of legislation guaranteeing adequate care and protection to the victim225. It 

also highlights the importance of discriminatory grounds, such as gender, sexual orientation 

and disability, when deciding on remedies226.The prohibition of torture, inhuman or 

degrading treatment is also present in the Universal Declaration of Human Rights (UDHR) 

and Convention on the Rights of Persons with Disabilities (CRPD)227. Another relevant 

provision is the right to security and to bodily and medical integrity in Articles 3 UDHR, 9 

of the International Covenant on Civil and Political Rights (ICCPR) and Article 17 of the 

Convention on the Rights of Persons with Disabilities (CRPD)228. The UDHR envisages 

also the right to equal treatment before the law and equal protection of the law and the right 

to an effective remedy by competent tribunals229. These provisions guarantee the possibility 
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to file complaints in front of national courts for the violations of intersex human rights in 

sex-“normalising” surgeries and the need of awareness on intersex issues of the judges.  

Another useful instrument to address intersex issues is the Convention on the Rights 

of the Child (CRC) because sex-“normalising” surgeries are mainly performed on intersex 

children. Article 2 CRC envisages the prohibition of discrimination on the grounds of “race, 

colour, sex, language, religion, political or other opinion, national, ethnic or social origin, 

property, disability, birth or other status”230 Intersex children can be included in the “other 

status” category as General Comment No. 20 (2016) mentions the discrimination of 

intersex adolescents by explicitly naming the category and in other occasions the 

Committee on the Rights of the Child included intersexuality in gender identity which is 

part of the “other status” category231. Article 19 CRC states the protection from all forms 

of violence and, therefore, medically unnecessary and non-consensual surgeries performed 

on intersex children232. This is also linked with the right to express their views and to be 

heard in Article 12. Thus, intersex children who are subjected to medical treatment must be 

able to give their opinion233. Another important aspect of CRC is the best interests of the 

child, which, as Article 3 states, should be respected even in medically necessary 

interventions234. Furthermore, the CEDAW Committee and the Committee on the Rights of 

the Child (CRC) issued the Joint General Recommendation No. 31 (CEDAW)/ General 

Comment No. 18(CRC) in 2014235. In the document, the Committees recognise that both 

boys and girls can be victims of harmful practices that are “strongly connected to and 

reinforce socially constructed gender roles and systems of patriarchal power relations and 

sometimes reflect negative perceptions of or discriminatory beliefs regarding certain 

disadvantaged groups of women and children”236. Even though the Joint General 

Recommendation does not explicitly include intersex children and the surgeries that they 

are subjected to involve a modification of the genitalia, they experience the same amount 

of negative repression from society as girls who are victims of FGM237. Therefore, the 
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violations of intersex people’s human rights can be considered under both the Convention 

on the Rights of the Child and the Convention on the Elimination of All Discrimination 

against Women.  

In addition to the UDHR, CAT and CRC, the Convention on the Elimination of All 

Discrimination against Women reaffirms the human rights of intersex people by focusing 

on gender stereotypes. In fact, it envisages the prohibition of discrimination on women, 

which is based on race, language, gender identity, sexual orientation and intersexuality238. 

Moreover, the CEDAW imposes the implementation of appropriate measures aimed at 

guaranteeing the advancement of women and the equal enjoyment of human rights and 

fundamental freedoms239. It also envisages the implementation of appropriate measures to 

“modify the social and cultural patterns of conduct of men and women, with a view to 

achieving the elimination of prejudices and customary and all other practices which are 

based on the idea of the inferiority or the superiority of either of the sexes”240 and it 

“ensure[s] that family education includes a proper understanding of maternity as a social 

function and the recognition of the common responsibility of men and women in the 

upbringing and development of their children, it being understood that the interest of the 

children is the primordial consideration in all cases”241. The recognition of the influence of 

gender stereotypes and promoting the change of social beliefs is not only important for 

women’s visibility, but also for intersex visibility. In fact, as previously discussed, sex-

“normalising” surgeries and subsequent treatments are based on gender prejudices, such as 

the woman’s responsibility to bear children and the obligation for a woman to satisfy her 

husband’s sexual needs. These beliefs are the main justifications of doctors to perform 

interventions on intersex people and emphasise the discrimination of intersex persons in 

medicine.  

The provisions present in the UN human rights treaties have also been adapted to 

the challenges experienced by the LGBTI community in the Yogyakarta Principles (YPs). 

This document was developed during a meeting of human rights experts coming from 

twenty-five countries in 2006. It is not binding on States, but it encompasses “well-
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established principles of international law”242. It has also influenced the reasoning of UN 

treaty bodies and regional institutions aimed at eliminating discrimination and ensuring the 

right to gender recognition243. The Yogyakarta Principles are a “set of norms that sought to 

apply human rights law in relation to sexual orientation and gender identity”244. They are 

based on the human rights principle that “all human beings are born free and equal in 

dignity and rights”245 from Article 1 of the Universal Declaration of Human Rights and also 

present in Principle 1 of the YPs. This fundamental principle is linked with the concepts of 

sexual orientation and gender identity, which are defined as “each person’s capacity for 

profound emotional, affectional and sexual attraction to, and intimate and sexual relations 

with, individuals of a different gender or the same gender or more than one gender”246 and 

as “each person’s deeply felt internal and individual experience of gender, which may or 

may not correspond with the sex assigned at birth, including the personal sense of the body 

(which may involve, if freely chosen, modification of bodily appearance or function by 

medical, surgical or other means) and other expressions of gender, including dress, speech 

and mannerisms”247. With this terminology the YPs were aiming at proposing standardised 

expressions, which would pose an end to the pathologisation of sexual and gender 

minorities248. Therefore, the YPs aim at protecting people who “are or are perceived to be 

lesbian, gay or bisexual, because of their consensual sexual conduct with persons of the 

same gender or because they are or are perceived to be transsexual, transgender or 

intersex”249. The document contains 29 Principles accompanied by recommendations to 

States on how to protect the LGBTI community. Nonetheless, it does not provide adequate 

support to intersex persons because the Yogyakarta Principles focus mainly on sexual 

orientation and gender identity, but intersex people do not share common sexual orientation 

or gender identity250. In fact, intersex children, who are subjected to sex-“normalising” 

surgeries and other treatments, are not able to express an identity and, thus, they do not fall 
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under the YPs’ definition of gender identity251. Therefore, the YPs fail at addressing the 

main violations of the human rights of intersex people.  

In 2017 a new drafting committee of human rights experts was formed with the task 

of updating the Yogyakarta Principles. The result was the Yogyakarta Principles plus 10 

(YP plus 10), which constitute a supplement to the YPs. The YP plus 10 includes 9 new 

Principles, new States obligations and two new concepts: gender expression and sex 

characteristics252. Gender expression is defined as part of the term gender identity and sex 

characteristics are considered as “each person’s physical features relating to sex, including 

genitalia and other sexual and reproductive anatomy, chromosomes, hormones, and 

secondary physical features emerging from puberty”253. Moreover, these new Principles 

recognise the intersectionality of sexual orientation, gender identity, gender expression and 

sex characteristics alongside disability, religion and racialisation254. They are, thus, 

fundamental in interpreting human rights provisions.  

In the YPs, one of the Principles relating to intersex human rights is Principle 5 on 

the right of security of the person guaranteeing the freedom from violence or bodily harm 

and encouraging States to protect this right and raise awareness to contrast any violation255. 

This provision can also be found in Article 3 UDHR and Article 9 ICCPR256. Also, Principle 

17 concerns intersex human rights as it envisages the guarantee of the highest attainable 

standard of physical and mental health, especially sexual and reproductive health257. 

Similar to this provision Principle 18 establishes the protection from medical abuses by 

stating that “no person may be forced to undergo any form of medical or psychological 

treatment, procedure, testing, or be confined to a medical facility”258 and that “a person’s 

sexual orientation and gender identity are not, in and of themselves, medical conditions and 

are not to be treated, cured or suppressed”259. Both Principles address the mistreatment of 

LGBTI persons due to their pathologisation. As previously discussed, this aspect is the 

main concern of intersex people undergoing sex-“normalising” surgeries which deteriorate 
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their health status causing limited physical functions and depression. These two provisions, 

also, urge States to implement legislative and administrative measures to contrast harmful 

medical practices and guarantee the highest attainable standard of health, as well as tackling 

discrimination and prejudices eroding the health of LGBTI persons260. Furthermore, 

Principle 18 addresses the sex-“normalising” surgeries on intersex children by calling on 

States to “take all necessary legislative, administrative and other measures to ensure that 

no child’s body is irreversibly altered by medical procedures in an attempt to impose a 

gender identity without the full, free and informed consent of the child in accordance with 

the age and maturity of the child and guided by the principle that in all actions concerning 

children, the best interests of the child shall be a primary consideration”261 and to “establish 

child protection mechanisms whereby no child is at risk of, or subjected to, medical 

abuse”262. These provisions are adapted to violations of intersex human rights in the YP 

plus 10. 

In the new Yogyakarta Principles, relevant intersex rights can be found in Principles 

31, 32 and 37. The first one, i.e. Principle 32, guarantees the right to legal recognition 

including the issuance of identity documents without the disclosure of sexual orientation, 

gender identity or sex characteristics. Therefore, State should introduce third gender 

markers in identity documents or eliminate any mention of sex and gender in identity 

documents263. Principle 32 envisages the right to bodily and mental integrity, the right to 

be free from torture and the prohibition of “invasive or irreversible medical procedures that 

modify sex characteristics without their free, prior and informed consent, unless necessary 

to avoid serious, urgent and irreparable harm to the concerned person”264. Moreover, it calls 

on States to adopt legislation protecting intersex children and their best interests and to 

provide adequate counselling and support to victims of violations and their families265. The 

third Principle, i.e. Principle, 37 protects the right to truth including information about the 

violations of human rights occurred and investigation on the facts. This right is not subject 

to derogations266. In order to guarantee the respect of Principle 37, States should provide 

effective remedies to victims, commemorate the victims and ensure the integration of these 
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violations into educational curricula in order to raise awareness on the ill-treatments 

experienced by the LGBTI community267.  

In conclusion, all the instruments cited protect the human rights of intersex people 

in some way. This protection is guaranteed through the interpretation of the human rights 

treaties in light of General Comments, the Yogyakarta Principles and recent concepts 

underlining the discrimination and stereotypes on intersex people.  

 

2.2 The use of soft law instruments to encourage States to 
act against violations of intersex human rights 
 

Apart from the use of international human rights treaties to address violations on 

intersex persons, mentions of ill-treatments on intersex people and recommendations to 

States can be found in the soft law instruments produced by the UN treaty bodies.  

These institutions are committees of independent experts whose mandate originates 

from the international human rights treaties. All these treaty bodies receive reports from 

States ratifying the specific treaty on their progress in implementing the obligations of the 

treaty. The committees, then, issues Concluding Observations including recommendations 

to the State Party. They can also consider individual communications, initiate inquiries and 

conduct investigations268. In addition to the treaty bodies, the UN High Commissioner for 

Human Rights (UNHCHR) and the Human Rights Council (HRC) have dealt with intersex 

human rights. Looking at intersexuality in treaty bodies, as of 2023 there are 495 global 

mentions of the term intersex contained in 230 concluding observation reports and only one 

of them used the medical terminology DSD269. The term “sex characteristics” has been 

rarely used270. The Committee on the Elimination of Discrimination against Women 

(CEDAW Committee) is one of the treaty bodies that made the most references to “intersex 

people”271. Moreover, most of the recommendations and Concluding Observations are 

addressed to European countries and only a small minority is directed to North American 

states272. When referencing to intersex people the treaty bodies mainly take a group-based 
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approach by using the umbrella term LGBTI273. The first mention of intersex people can 

be found in the 2009 Concluding Observations of the Committee on the Elimination of 

Discrimination against Women (CEDAW Committee) to Germany. In the document the 

Committee recommended that Germany should engage with NGOs of intersex and trans 

people274. A couple of years later, in 2011, the UN High Commissioner for Human Rights 

called attention to the discrimination of intersex children and the medically unnecessary 

and non-consensual surgeries that they are subjected to275. In the same year the CEDAW 

Committee, in the Concluding Observations on Costa Rica, expressed concern for the 

discrimination faced by LGBTI women in in accessing education, employment and 

healthcare services and the abuses of healthcare providers towards intersex women276. In 

2013 the UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment 

or punishment reaffirmed the recommendations of the Committee against Torture on 

Germany of 2011 and affirmed that States should repeal laws that allow doctors to perform 

irreversible treatments on intersex people administered without the free and informed 

consent of the patient and demanded for the protection of intersex people from mistreatment 

in healthcare and denigration campaigns and violent acts277. Also, the UN High 

Commissioner for Human Rights in 2014 included the issues of intersex people within the 

LGBTI category and recognised the efforts made by LGBTI activists and highlighted the 

non-consensual surgeries performed specifically on intersex people278. A year later he 

reiterated the condemnation of the sterilising and unnecessary operations that intersex 

people are subjected to and the discrimination that they face in schools and workplaces279. 

Moreover, in 2014 seven UN bodies published an interagency statement on forced, coercive 

and involuntary sterilisation. This document represents the first action towards protecting 

the human rights of intersex people for several UN agencies, such as the United Nations 
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Entity for Gender Equality and the Empowerment of Women (UN Women), the Joint 

United Nations Programme on HIV and AIDS (UNAIDS), the United Nations 

Development Programme (UNDP), the United Nations Population Fund (UNFPA), the 

United Nations Children’s Fund (UNICEF) and the World Health Organisation (WHO). 

These six agencies, alongside the UN Office of the High Commissioner for Human Rights 

(OHCHR), brought light to the ill-treatments perpetrated against vulnerable groups, like 

women, people with disabilities, trans and intersex people. They reiterated the denunciation 

of “irreversible interventions that have lifelong consequence for their physical and mental 

health”280 and they called for the respect of “the right to retain their fertility and to have 

access to sterilization and other family planning services on an equal basis with others”281. 

The seven UN agencies also invited stakeholders to provide support and information to 

intersex children and their families and to postpone any sterilising treatment that does not 

constitute a medical necessity282. Other interesting actions taken by the UN are the 

publication of a factsheet on the rights of intersex people under the Free and Equal 

campaign and the creation of the first UN Expert Meeting on ending human rights 

violations against intersex people283. The participants came from academia, civil society 

organisations, UN bodies, regional human rights mechanisms and national institutions. The 

product of this meeting is the Background Note on Human Rights Violations against 

Intersex People published in 2019284. In the document the experiences of intersex people 

are linked with the various human rights concepts and frameworks, such as the prohibition 

of torture, right to bodily integrity, autonomy, privacy, free and informed consent and to 

non-discrimination. Through a holistic approach, looking into stereotypes and beliefs 

influencing medical practice, the participants identified intersectionalities between the 

rights of intersex people, children and women and ways to increase public awareness and 
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establish protocols protecting intersex human rights285. The document provides, then, 

insights on how to address violations of intersex human rights in the most appropriate way. 

Not only UN treaty bodies raised awareness over intersex issues, but also other UN 

agencies demonstrated their interest for these violations. Among the few instruments used 

by UN agencies, the most recent document about intersex human rights is the Resolution 

A/HRC/RES/55/14 on combating discrimination, violence and harmful practices against 

intersex people286. the Resolution was adopted by the Human Rights Council (HRC) in 

April 2024. It represents the first resolution taking the rights of intersex people into 

consideration. It was promoted by Australia, Finland, Chile and South Africa and it signals 

the increasing visibility of intersex issues287. However, it is important to note that the 

Resolution is soft law and, thus, it does not constitute obligations on UN State Members288. 

According to this, similar soft law instruments are the Concluding Observations and the 

Background Note previously cited. In the Resolution, the HRC recognises the “multiple 

and intersecting forms of discrimination in all areas of life, such as access to education, 

health, employment, sports and social security, as well as restrictions on the exercise of 

legal capacity and in access to remedies and justice”289 and the violence and harmful 

practices, like medically unnecessary and non-consensual interventions, that intersex 

people, including children, face all over the world290. Furthermore, it demands the 

realisation of a report by the OHCHR analysing the discriminatory policies and harmful 

practices against intersex people, the legal protection, remedy mechanisms and best 

practices291. Moreover, the HRC decided to establish a panel discussion dedicated to 

intersex rights at its sixtieth session open to States, academia, healthcare professionals, civil 

society, regional mechanisms and organisations representing intersex people292. The 

Resolution also contains general advice to States to take action against discriminations, 

surgeries on intersex people, stigma and disinformation293. This soft law instrument of the 
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HRC represent a success for the intersex community, whose suffering is validated by an 

international human rights institution.  

By taking inspiration for the United Nations, regional mechanisms started looking 

into the situation of intersex people in society, medicine and law. The most notable 

examples come from Europe, in particular the European Union (EU) and the Council of 

Europe (CoE). Considering the European Union institutions, there have been some steps 

towards the recognition of discrimination and harassment faced by intersex people and the 

need to protect their human rights. This can be seen in the Resolution 2018/2878(RSP) on 

the rights of intersex people of the European Parliament (EP)294. It addresses the issues 

raised by activists and intersex people, such as the medicalisation and pathologisation of 

intersexuality, the issuance of identity documents, discrimination and public awareness. 

The EP calls for a depathologisation of intersexuality, a stronger support to intersex civil 

society and support organisations from Member States and the need to guarantee access to 

medical records of intersex people. It also condemns the medical treatments and surgeries 

and supports the implementation of legislation to prohibit them295. Furthermore, an intersex 

person must have access to flexible procedures to change gender markers in their identity 

documents. In the Resolution, the EP also asks the European Commission to fund research 

on intersex human rights, to ensure that intersex human rights are considered in LGBTI 

action plans and to promote the exchange of good practices among Member States296. In 

addition to the EP’s developments, the European Union Agency for Fundamental Rights 

(EUFRA) released a focus paper in 2015 and a report in 2020 concerning intersex people’s 

rights. The focus paper gives an overview of the status of intersex human rights in Member 

States and the actions taken to protect them. It also highlights developments in international 

law and analyses current European Union law that can be applied to intersex people297. The 

2020 report is not only focused on intersex people, but also on the entire LGBTI 

community. Still, it has one section dedicated to the situation of intersex people analysing 

the discrimination, violence and medical treatments that they are subjected to. It also takes 

the complicated registration of their gender into consideration298.  
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The Council of Europe started looking into the rights of intersex people a couple of 

years before the European Union. In fact, already in 2013, the Parliamentary Assembly 

(PACE) brought light to violations harming the physical integrity of children including 

surgeries performed on intersex children and exhorted Member States to provide support 

to families and boost the research on the situation of intersex people299. In 2017 PACE 

explicitly addressed the discrimination against intersex people with the Resolution 2191300. 

It reaffirmed the violations of intersex human rights, especially of the right to physical 

integrity, and exhorted Member States to prohibit these surgeries, provide a patient-centred 

medical approach based on guidelines developed with intersex organisations and training 

for professionals, guarantee access to medical records, make the process of birth 

registration more flexible, conduct an inquiry on past harm inflicted to intersex people and 

keep a record of all the operations performed on intersex people301.  

In conclusion, the UN, EU and CoE implemented soft law instruments aimed at 

promoting the protection of human rights of intersex people. However, they did not adopt 

any legally binding instruments, which would impose a serious change on the way intersex 

people’s rights are addressed. 

Therefore, States can choose not to comply to the exhortations of international and 

regional organisations. Nonetheless, these documents represent a huge progress in the 

recognition of intersex issues and in the application of human rights instruments to their 

situation. It is also a fundamental way to understand the policies and actions taken or not 

by States and their impact on intersex people.  

 

2.3 States’ legal approach to intersex issues 
 

The protection of intersex people’s rights is rather new at the national level and, 

therefore, there are not many States that decided to implement legislation addressing the 

harmful practices. In fact, it is a weak minority that legislated for guaranteeing intersex 

human rights. In total it is only five countries: Australia, Greece, Germany, Iceland, Malta, 

Portugal and Spain. All the others do not provide any legal protection for intersex people. 

In this part, the legal developments of three countries prohibiting sex-“normalising” 
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surgeries, Malta, Greece and Australia, and the situation of Italy and India, which did not 

impose legislation protecting intersex people, are analysed. 

The first country to implement legislation on intersex people is Malta. In 2015 the 

Gender Identity, Gender Expression and Sex Characteristics Act (GIGESCA) entered into 

force and protected all individuals not conforming to the sex/gender binary. The two main 

aspects of the Act are gender identity and the respect for bodily integrity302. For the first 

element, the GIGESCA affirms the right to have a gender identity for any person regardless 

of the sex assigned at birth. Under this Act, the change of one’s gender identity in their 

official documents can be made through a “clear, unequivocal and informed declaration”303 

attesting that their gender identity does not correspond to the one assigned at birth. The 

facilitation of the change of gender markers in official documents is also reflected in the 

update of birth declarations. In fact, GIGESCA allows for the omission of gender in the 

birth declaration, which can be added in the future when the child is able to clearly express 

their gender identity. Article 7(4) envisages that the child whose gender was not declared 

at birth must declare it alongside the possible name change with their parents or their tutor, 

when they have reached the age of sixteen or seventeen304. This process removes the 

pressure and anxiety that parents feel when they have to declare the birth of their intersex 

child alongside their gender. It also allows to give more time to the parents and the child to 

reflect upon which medical treatment to choose and it gives children authority over their 

bodies. Concerning the second aspect, i.e. the protection of bodily integrity, Article 14 

prohibits “any sex assignment treatment and, or surgical intervention on the sex 

characteristics of a minor which treatment and, or intervention can be deferred until the 

person to be treated can provide informed consent”305. The law prohibits interventions on 

intersex children, but at the same time, in some cases, these interventions are still allowed. 

The GIGESCA envisages that when the interdisciplinary medical team and the 

parents/tutors reach an agreement or when the parents/tutors express the consent of the 

child, the surgeries can take place306. Therefore, the Act tries to put together the activist 

movements advocating for a full prohibition of IGM and the medical community still 
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approving these operations. Furthermore, Article 14 establishes appropriate punishments 

for medical practitioners who do not follow the law and still perform these surgeries. They 

must pay a fine up to €20 000 and could spend up to five years in prison307. This article 

underlines the gravity of violating the right to physical integrity of intersex children. It also 

marks the GIGESCA as the first national law prohibiting Intersex Genital Mutilations and 

imposing criminal punishments for the violation of the prohibition308. Despite the success 

for the protection of intersex human rights, GIGESCA has exercised a weak influence on 

the medical management. In fact, IGMs are considered inferior to FGMs since the 

punishments for the two violations are not similar. In fact, punishments for FGM are double 

those for IGM. Furthermore, there is no extraterritorial protection for sex-“normalising” 

surgeries, whereas FGM victims enjoy this right. This means that the GIGESCA can be 

circumvented by travelling to another country where these surgeries are allowed, mainly 

the UK, Belgium and Italy, and there would be no criminal consequence for the doctor who 

practiced it309. Moreover, in the case of FGM, Malta considers guilty the doctors and the 

people who aids, counsel or incite it, but for IGM only doctors are legally persecuted310. 

Another critical aspect of GIGESCA is the fact that intersex children with hypospadias are 

not covered by this law and it is the Maltese courts that have to decide whether the specific 

case could be considered as a sex-“normalising” surgery and, thus, fall under GIGESCA311. 

Therefore, the Act represents a fundamental step towards the protection of the human rights 

of intersex people. It guarantees the possibility to change or add the gender markers in 

official documents and it partially prohibits the surgeries performed on intersex people. At 

the same time, it is also a weak law that needs to be update since the perpetrators of these 

violations of human rights are not properly held accountable.  

Malta’s legislation was influential and shaped future legislation in other countries. 

Australia and Greece are two of these countries. They have implemented laws protecting 

intersex people in 2022, Greece, and 2023, Australia312. The most interesting aspect of these 
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two legal developments is the impact of activism. In Greece there was no intersex 

organisation until 2009, when an online blog Intersex Flower Greece appeared. The author 

was an intersex woman, whose identity is still secret, she posted her story describing when 

and how she discovered to be intersex, the lack of scientific knowledge from medical 

professionals, the lack of appropriate information for her parents and herself and the lack 

of consent to the procedures. This blog represents the first public denunciation of the 

medical management of intersex people313. However, it is in 2017 that intersexuality 

becomes a topic widely known in Greece thanks to the story of a mother of an intersex 

child. She described the attitude of doctors and their advice to terminate her pregnancy once 

discovered that the foetus would have “abnormal” sex characteristics. And even after she 

refused to resort to abortion, she faced pressure from medical professionals to consent to 

surgeries for her child. After this experience, she started working with LGBT organisations 

to provide support for intersex people and she managed to gain popularity because of the 

Greek culture based on the high value given to the role of a mother314. Only in 2021 the 

first Greek intersex organisation was founded: Intersex Greece. The organisation started as 

a small online group and grew into a nationwide movement of intersex people, their 

families and allies. Intersex Greece immediately began to organize events and spread 

awareness. In 2017 there was a first attempt to ban surgeries on intersex people, but the 

Ministry of Health did not support the proposal because it preferred to make it only aimed 

at trans people and not at intersex people315. In 2022, Greece adopted a strategy plan for 

the LGBTIQ+ community, which included an analysis of intersex issues. It allowed intersex 

people to be recognized separated from trans people and underlined the urgent need to 

prohibit sex-“normalising” surgeries, to provide psychological support for intersex people 

and their families, promote depathologising healthcare services, educate laypeople on 

intersexuality and introduce integration programmes in employment for intersex people316. 

based on these results, the Ministry of Health started to work on a Bill to protect intersex 

people with the help of an intersex organisation. the drafting Bill was centred around 

medically assisted reproduction, but from Article 17 to Article 20 it focused on intersex 

people. After its drafting, the document was published for online consultation and Intersex 
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Greece started a campaign to raise awareness about intersex issues. Activists held 

interviews in mainstream media educating the public with scientific data and stories from 

intersex people and their families. In July 2022 the Bill was approved by the Parliament317. 

Looking at the part focusing on the protection of intersex persons, Article 17 states that “an 

intersex minor who is older than 15 years old may undergo medical operations and 

treatments only with their free and informed consent”318. Article 18 establishes an 

interdisciplinary team with the task of taking care of the intersex patient. It must be 

composed of a doctor with expertise in such surgeries, a legal expert in bioethics, a 

psychologist, a social worker and a representative of the intersex civil society. The Bill also 

envisages, in Article. 19, the possibility to change gender markers in official documents if 

the surgery is performed and if the gender of the intersex person does not match the one in 

documents anymore. However, the intersex person can only choose between “female” and 

“male”, since third gender markers are still not legally allowed319. Lastly, in Article 20, it 

provides punishments for doctors who still perform these interventions without the consent 

of the intersex child. Medical professionals can be condemned to a prison sentence of at 

least six months, to the payment of a fine and they are prohibited from practicing the 

profession320. However, the Bill presents some limitations, such as the age limit of the 

surgery ban and the lack of training for judges321. Thus, the new Greek legislation provided 

adequate protection to intersex people, but at the same time it is not enough, since the 

prohibition to perform sex-“normalising” surgeries can be circumvented and an intersex 

person cannot use third gender markers in the official documents.  

Similarly to the case of Greece, Australia was highly influenced by intersex 

organisations in approving its law protecting intersex people. The first Australian intersex 

organisation is Intersex Peer Support Australia, which was first created for people with AIS 

and then in the 1990s became involved with all intersex diagnoses. Then, in 2009 Intersex 

Human Rights Australia (IHRA) was founded and started offering psychosocial support to 

intersex individuals and their families through funding from the Department of Social 

Services322. In 2013 IHRA’s work, alongside disability organisations, led to the creation of 
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an inquiry into forced or coerced sterilization, which called for a reform of medical 

practices and support to families and intersex people323. Thanks to IHRA’s activism the 

Australian Human Rights Commission established an inquiry into medical practices and 

four years later the results were published. The inquiry highlighted the fact that there is not 

enough evidence confirming the benefits of sex-“normalising” surgeries. The Commission 

suggested to criminalise these interventions by respecting bodily integrity, children’s 

agency, precautionary principle, real medical necessity and independent oversight on the 

medical management of intersex children324. Based on this inquiry the Australian Capital 

Territory (ACT) decided to reform the clinical practices to protect intersex people. In 2023, 

the Variation in Sex Characteristics (Restricted Medical Treatment) Act entered into force. 

It lays out new decision-making processes and oversees the surgeries on “protected 

individuals”. The term “protected individuals” includes “people with a diagnosed or 

undiagnosed ‘congenital’ variation in sex characteristics, prescribed in an associated 

regulation who are unable to personally consent to medical treatment”325. The legislation 

prohibits only some of the interventions. In fact, surgeries are allowed with the informed 

consent of the patient or for emergency reasons. The Act also contains a non-exhaustive list 

of included and excluded traits in the ban. Among the excluded traits there is hypospadias, 

which usually involves masculinisation treatments326. And it allows treatments that are 

“easily reversible”. It also identifies “restricted medical treatments”, which must be 

approved by a committee of an assessment board, which is composed by experts of 

medicine, human rights, ethics and psychosocial support, through public consultation or by 

considering the individual case327. Punishments are envisaged for doctors not respecting 

the legislation. They can be sentenced up to two years of prison sentence328. In addition, 

the Act will be reviewed after two years and information about the treatments and the 

legislation must be published each year in order to adjust the legislation to the current 

situation329. The introduction of legislation protecting intersex children and including 

criminal punishment for medical practitioners violating intersex human rights is a 

fundamental step for the intersex community. However, this Act does not provide full 
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protection due to the multiple exceptions. The ban excludes some traits, which are frequent 

medical diagnoses for intersex people, like hypospadias. Moreover, the legislation is not 

enacted in every state. For instance, the Western Australia health minister supported the 

medical surgeries on intersex children and depicted this practice as a representation of the 

child’s best interests. The Premier of Tasmania also affirmed that only exceptional and 

necessary operations occur in the state330. These different positions make the national 

harmonization more complicated and show that there is still disagreement on the negative 

consequences of sex-“normalising” surgeries despite the work of intersex organisations to 

raise awareness. These limitations can destabilise the position of Australia among the 

countries which protect intersex people’s human rights, since only one Australian states 

implemented appropriate legislation. 

As previously mentioned, most countries in the world did not implement any legal 

instrument guaranteeing intersex human rights. Italy and India are two similar but also 

different examples of these States. In Italy there is no law prohibiting surgeries on intersex 

people and there is not a common trend that can be identified in the medical community on 

the management of intersex cases. Usually, the medical practice is based on intervening. In 

a 2010 opinion paper the Italian Committee for Bioethics affirmed that the medical 

interventions “normalising” intersex people should prioritize the child’s best interests and 

they should be performed only in emergencies to guarantee fertility and satisfactory sexual 

activity. In the media intersexuality is addressed as part of the LGBT community and not 

individually331. Moreover, in 2019 the Congregation for Catholic Education pathologised 

intersex people and criticised the rise of thoughts contesting the traditional conception of 

man and woman and family332. In a study conducted by Crocetti and Prandelli in 2024333, 

Italian doctors explain that there are no common guidelines, even a non-specialized surgeon 

can perform interventions on intersex children334. In some cases, the intersex patient went 

to a specialized centre after they had been irreversibly operated already and many 

psychologists did not even see the patient or their family, even when they were included in 

the multidisciplinary team taking care of the intersex patient335. In case the intersex 
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condition is discovered during pregnancy, doctors advise for abortion336. This medical 

management is indirectly supported by the political view on this issue. Some Members of 

Parliament retain that the country is not ready for third gender, gender and sexual plurality. 

However, many of them do not know about intersexuality and mainly refer to “deviant” 

sexuality337. A similar view is adopted by medical professionals, who reaffirm that Italian 

society is not ready338. These attitudes have effects on the parents’ decisions. The parents 

are not given detailed information and effective support and feel alone. They feel that they 

have to take a decision for their children who are not able to express themselves in that 

moment and try to balance children’s well-being with medical and social expectations, to 

give a future to their children. They desire a future in which the kids are not bullied or 

rejected by society because of their appearance339. Furthermore, another important aspect 

in their decision-making process is the influence of religion. Catholicism plays a 

fundamental role in Italian society and parents feel pressured to respect the religious family 

values reiterating gender stereotypes, such as procreation being the main role of a 

woman340. Therefore, parents of intersex children are deeply influenced by the doctors’ 

secrecy, politicians’ ignorance, societal and religious expectations and decide to have their 

intersex children undergo surgery. The Italian case represents a society of a country of the 

Global North, which is permeated by conservatism and, consequently, its legislation 

ignores any person who does not conform to the religious traditional values, including 

intersex children. However, there is some progress in enhancing the visibility of intersex 

people. In fact, one public institution, the Istituto Superiore di Sanità, the national 

healthcare institute, created the project Infointersex341. The project explains what 

intersexuality is, which terminology to use, which examinations are performed to diagnose 

the specific medical conditions and how the communication between doctors and parents 

and among family members should happen. It also addresses the legal implications, such 

as declaring the sex of the child or changing their name and advises to perform surgeries 

only in case of an emergency342. It is evident that the Italian context is permeated by 
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traditional stereotypes of a conservative society and influenced by the Catholic Church. 

Still, there is some small progress in raising awareness on intersexuality.  

At the other side of the world, India is a country where there is no legislation 

addressed to intersex people and the experiences of intersex people are ignored because of 

stigma. Intersex children go through “normalising” procedures as the parents prefer 

“complete” children. Indian medical texts perpetrate the pathologization of intersexuality 

and there is no common approach among medical professionals343. Furthermore, the birth 

of an intersex child is seen as a disgrace. For instance, an Indian mother gave birth to her 

second child, who was discovered to be intersex, and the father immediately accused her 

of giving birth to a Hijra, a derogatory word to identify a transgender person in India344. 

The father abandoned the mother and their intersex child and took the “normal” first born 

with him and accused the mother of being capable to give birth only to such 

monstrosities345. Furthermore, the mother tried to defend herself affirming that the second 

child had an illness as the doctors said346. This story highlights two aspects: the 

pathologisation of intersexuality and the stigma towards the mother and her intersex child. 

Aspects that are also present in many other societies. It also highlights the use of the term 

Hijra, which is not clearly defined347. As seen in the case National Legal Services Authority 

(NALSA) v. Union of India, in which the rights of non-binary gender identities are 

recognized, there is no definition of a Hijra and the Court did not communicate who could 

be considered in this category348. This causes difficulties in understanding which people 

are now considered to have rights under Indian law. The problem of clearly defining a Hijra 

can be seen in the Jackuline Mary case. The applicant is an intersex person who was raised 

as a woman. She discovered her intersexuality during medical examinations for a 

government job and in the medical report she was described as “transgender by birth”349. 

Due to this diagnosis, she was denied the job and decided to file a complaint claiming a 
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violation of her rights. The court relied on the NALSA judgment and affirmed that she had 

the right to be a woman since it is her self-identified gender. Moreover, she had been treated 

as a woman and assigned the female sex at birth. Accordingly, she was entitled to be treated 

as other women. The court ruled that she was fully entitled to apply for the job. However, 

Jackuline Mary was wrongfully identified as transgender by the court. Therefore, her 

medical diagnosis of the intersex condition was not acknowledged350. 

The confusion between intersex and trans people is perpetrated with the 

Transgender Persons (Protection of Rights) Act, which entered into force in 2019 and is 

mainly focused on transgender people351. The Act defines “persons with intersex 

variations” as “a person who at birth shows variation in his or her primary sexual 

characteristics, external genitalia, chromosomes or hormones from the normative standard 

of male or female body”352. This definition implies that intersex bodies are not normal 

because they have a “variation”. Furthermore, the Act does not prohibit sex-“normalising” 

surgeries, instead it protects these interventions as sex-reassigning surgeries. This is 

because the aim of the legislation is to facilitate transitions for transgender people, but this 

goal is not part of the concerns of intersex people353. The Transgender Persons Act 

highlights the main problems of Indian society: intersex people are considered part of the 

transgender community. Therefore, their concerns are neglected, and they are still 

considered as a disgrace and a Hijra. Furthermore, by being considered as transgender, they 

have to identify themselves in the sex binarism and cannot freely reveal their intersexuality.  

In conclusion, the recognition of intersex people in legal context is limited. The 

United Nations acknowledged the human rights of intersex persons in soft law instruments 

and by proposing new analyses of its human rights treaties. In fact, provisions such as the 

prohibition of torture, inhuman or degrading treatment, the right to bodily integrity, to 

security and the prohibition of discrimination, in particular on the grounds of gender 

stereotypes. The UN treaty bodies have also implemented these rights in their concluding 

observations to reports of Member States, which also highlight the situation of intersex 

people and exhort States to take action in order to protect them. Regional organisations, 

such as the European Union and the Council of Europe, have adopted resolutions which 
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recognise sex-“normalising” surgeries as violations of human rights and advise Member 

States to implement legal instruments aiming at improving intersex people’s situation and 

ending these forced and coercive medical interventions. The reception of these 

recommendations has been low, as only very few countries implemented measures to 

protect intersex people. This slow progress alongside the limited visibility of intersex 

people in society and the medical management of intersex persons demonstrate that there 

is still a long way to go for the recognition of intersexuality all over the world. This can be 

seen in the case M v France in front of the European Court of Human Rights.  
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Chapter 3: M v France in front of the European 
Court of Human Rights: how intersex rights are 

(not) considered 
 

 

In light of the developments analysed in the previous chapter, the European Court 

of Human Rights (ECtHR, the Court) has been recently dealing with cases involving the 

rights of intersex people in the European context. It is still not possible to describe a pattern 

in the ECtHR response to these cases, since there have only been four cases in which the 

Court reached a decision and the majority of them were considered inadmissible. These 

four cases are Y v France, LB v France, Caster Semenya v Switzerland and M v France, the 

last one will be analysed in this chapter. They focus on different parts of intersex human 

rights.  

The first case, Y v France354, involves a French intersex citizen who requested a 

change of the sex category in their official documents from male to intersex or neutral. 

However, they were denied this change. Consequently, they brought the case in front of the 

ECtHR by referring to Article 8 of the European Convention on Human Rights (ECHR, the 

Convention), which found no violation of the article.  

The second case, LB v France355, relates to a Moroccan asylum seeker who decided 

to pursue a sex reassignment treatment in France. The request of asylum was rejected, and 

the applicant was expelled to Morocco. This decision caused the interruption of the 

feminizing hormone treatment and multiple episodes of violence against the applicant 

because they were perceived as homosexual. LB brought the case to the ECtHR by referring 

to Article 8 of the European Convention on Human Rights (ECHR). However, the Court 

declared that it found the application inadmissible for procedural reasons.  

The third case, Caster Semenya v Switzerland356, was already discussed in the 

previous chapter. Caster Semenya is a South African athlete who faced discrimination in 

competitions because of her intersexuality. The Court recognised the violation of Articles 
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14 in relation to Article 8 and Article 13 of the Convention and Caster Semenya received 

compensation.  

The fourth case, M v France357, will be the main focus of this chapter. The applicant 

is an intersex person who sought justice for the sex assignment surgeries that they were 

subjected to during their infancy and adolescence. The Court found the application 

inadmissible because of non-exhaustion of national remedies. It is also the first case that 

addresses the implications of sex-“normalising” surgeries on intersex children and adults 

and it is the first one to propose an analysis of these medical treatments as torture or 

inhuman and degrading treatment, according to Article 3 ECHR358.  

This part provides an understanding of the judgment on M v France by the European 

Court of Human Rights. Subsequently, the Court’s reasoning behind the inadmissibility 

decision will be questioned by analysing various aspects of the decision.  

  

3.1 The judgment of the European Court of Human 
Rights 
 

In 1977 in a French hospital M was born with a particular condition. They359 

presented variations in sex characteristics which made difficult the categorization into the 

male or female sex. M possessed “an inconspicuous penis, two testicles, a vaginal cavity, a 

single orifice, an XY karyotype, no uterus or Müllerian duct”360. Although, this intersex 

condition did not constitute a real danger for the applicant’s health, the doctors advised for 

“corrective” surgeries and the parents of M gave their consent with the limited information 

they had access to. M underwent five feminising interventions and various other medical 

treatments during childhood and adolescence. Shortly after they were born, doctors 

performed an explorative laparotomy, which consists in cutting the abdomen to ascertain 

which sex organs were present in M’s body, and to perform a biopsy of the gonads, which 
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showed that they were normal testicles. A couple of days later, the paediatrician Dr Ma., 

the paediatric geneticist Dr Mi. and the surgeon Dr Co. advised “that it should be attributed 

the female sex to the child”361. Dr Ma. highlighted in a letter addressed to Dr Do. that “it 

would be desirable that there will never exist, in the minds of the parents, the slightest 

ambiguity in the sex of their child, so that M would be unquestionably raised as a girl 

without any intersex behaviour”362. In January 1980 M underwent a bilateral castration of 

the testicles and the penis and in April 1981 they were subjected to a clitoroplasty, reducing 

the size of the clitoris, and a vaginoplasty, creating a vagina suitable for menstruation and 

sexual intercourse363. After this, other interventions were carried out with the aim of 

enlarging and dilatating their vagina. M was also subjected to vaginal dilatation, first 

performed by the medical personnel and later by the applicant’s mother and the applicant 

themselves. In 1993 M went through two other operations of clitoroplasty. The trauma 

caused by an “highly medicalized infancy”364 of M is the main cause for serious 

psychological and psychiatric problems, from which they still suffer. As the psychologist 

T.R. explains in the certificate submitted by M to the tribunal de grande instance d’Angers, 

they suffer from severe depression, have suicidal thoughts on a daily basis, and they smoke 

up to ten cannabis cigarettes per day as a form of escapism365. Furthermore, the 

psychologist underlines the difficult relationship between M and their parents provoked by 

the secrecy around their birth. Moreover, the multiple medical treatments caused problems 

in their sexual life as they feel pain during penetration and, in consequence, it is difficult 

for them to engage in sexual intercourse366. M affirmed that the feminising process was a 

failure, and they were assigned the status of disabled worker. It is also impossible for them 

to find a stable job and they face difficulties in social and economic integration367. M is 

sexually attracted by any gender (pansexuality), and they identify as non-binary with a male 

predominance. At the age of 23 they discovered their intersexuality because of a letter, 
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wrongfully delivered at their home address, which was written by Dr Da. and addressed to 

the commission dealing with their disability benefit request. M immediately stopped 

following the feminizing hormonal treatment along with wearing women’s clothes and 

started looking for the truth. They visited numerous doctors, but none of them were 

transparent about their condition. Only the psychologist T.R. showed interest in M’s 

condition and helped them in seeking the truth and understanding their intersexuality.  

In 2015 the applicant initiated a criminal complaint with the tribunal de grande 

instance d’Angers against unknown persons for (based on the French Penal Code) 

“violence causing mutilation or permanent disability (222-9) when such violence targets a 

minor under 15 years of age or a vulnerable person (222-10) and habitual acts of violence 

against a minor under 15 years or a vulnerable person (222-14)”368. M also filed an 

application to participate in the proceedings as a civil party. They clarified that they could 

not have become aware of the situation because the doctors did not provide the entire truth 

about M’s intersexuality by defining their sex as indetermined, posing an obligation on their 

parents to choose either the male or female sex and advising for the assignment of the 

female sex. Thus, the victim, and their parents could not understand the consequences of 

the mutilations. M spoke of an “insurmountable obstacle to prosecution”369, which would 

make the statute of limitations invalid. However, the judge, and the prosecutor beforehand, 

refused to start an investigation, since, according to Articles 7 and 8 of the French Code of 

Criminal Procedure, the statute of limitations had expired in 2005, which amounts to ten 

years after the victim had reached the age of majority370.  

M decided to bring the case in front of the Cour de cassation in 2018. They invoked 

a violation of Article 7 of the French Code of Criminal Procedure regarding the statute of 

limitations, which lasts for ten years from the day of their eighteenth birthday371, and of 

Article 6 of the European Convention on Human Rights. Once again M pointed out that 

there were insurmountable obstacles to the possibility of prosecuting before they 

discovered the letter and described these obstacles as pensée dominante, dominant 

thought372. However, the Court de cassation rejected the appeal because it retained that the 

applicant, M, could have had access to their medical records by asking a doctor to act as an 
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intermediary, as Article L. 710-2 of the French Code of Public Health states373. Therefore, 

according to the Cour, the statute of limitations expired in 2005, which corresponds to ten 

years after their eighteenth birthday, and there was no insurmountable obstacle that 

hindered M to gather information about their condition.  

Later in 2018 M filed an application to the European Court of Human Rights against 

France and invoked the alleged violations of Articles 3 and 6 ECHR. Article 3 envisages 

the prohibition of torture, inhuman or degrading treatment, while Article 6 concerns the 

access to Court and the protection of the rights of the alleged offenders. M refers to Article 

3 considering the procedural obligations to investigate and prosecute, since the French 

courts refused to investigate because of the expiration of the statute of limitations. 

Moreover, M claimed a substantial violation of Article 3 ECHR, since France did not 

implement effective measures to prevent these acts of torture, inhuman or degrading 

treatment against vulnerable persons, which is also a positive obligation on States374. 

Article 6 is invoked in relation to the refusal to investigate by the prosecutor and confirmed 

by the judges, which, for the applicant, prevented them to exercise their right to access to 

court375. The ECtHR analysed the facts and viewed the third-party interventions made by 

NGOs, like OII Europe, StopIGM.org/Zwischengeschlecht and ILGA Europe and made by 

the Equality Law Clinic of the Université libre de Brussels and the Human Rights Centre 

by Ghent University376. The Court, then, highlighted the relevant articles in the French law 

and referred to the relevant international law, which mostly includes soft law instruments. 

It quotes the report Human rights and intersex people released in 2015 by the 

Commissioner of Human rights of the Council of Europe, Resolution (1952 (2013)) on 

Children’s right to physical integrity and Resolution (2191 (2017)) on Promoting the human 

rights of and eliminating discrimination against intersex people of the Parliamentary 

Assembly. The ECtHR also refers to the Resolution (2018/2878(RSP)) on the rights of 

intersex persons of the European Parliament and various reports from the United Nations 

treaty bodies, such as the Committee on the Rights of the Child, the UN Office of the High 

Commissioner for Human Rights and the Yogyakarta Principles377.  

The application was not referred to the Grand Chamber, since the judges retained 

that M did not respect all the requirements to lodge an application in front of the European 
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Court of Human Rights. According to the Court, M did not exhaust all the national remedies 

for Article 3 ECHR, which is one of the admissibility requirements defined in Article 35(1) 

of the Convention. The Court affirmed that the applicant did not claim a substantial 

violation in front of the French courts378. Furthermore, the judges declared that the 

application on Article 6 ECHR is ill-founded based on Article 35(1,4) ECHR. In fact, after 

the refusal from the criminal courts, M could have resorted to lodge an application to a civil 

court, where they could defend their civil right to reparation, since the statute of limitations 

is activated only after the heath conditions of the applicant are stable. The application was, 

therefore, considered inadmissible and dismissed by the Court379.  

This decision ignores fundamental problems of the intersex persons who were 

subjected to sex-”normalising”surgeries, such as the limitations imposed by national 

legislations in lodging an application380. It was criticized by NGOs and some scholars and 

activists, who saw a missed opportunity, which could have changed the perception of 

intersex people in the legislative field and expand the laypeople’s knowledge of 

intersexuality381. The criticism is addressed to the type of analysis and approach used by 

the ECtHR, which overlooks and almost ignores the specificity of the intersex life 

experience382. The decision also ignores the similarities and differences with other previous 

cases decided by the judges of the European Court of Human Rights.  

 

  

3.2 A different view on the European court of Human 
Rights judgment on M v France  
 

The decision of the European Court of Human Rights on the case M v France did 

not encounter a wide reaction from the public. Nonetheless, Alaattinoğlu defined it as “a 
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clear step in the direction of binding supranational legal standards”383 and affirmed that 

“the Court’s ruling adds institutional magnitude to the position already signalled in the soft 

law which it cites”384. However, she also recognised that “words of the Court remain 

general and non-specific” and “the Court’s stance demarcates the solidifying legal limits to 

medical discretion in the subject area”385.  

The main arguments advanced by the applicant involved violations of Articles 3 and 

6 ECHR. The following chapters will analyse these articles by dividing them in two groups 

bases on the fact that they can simultaneously considered by the Court. The first grouping 

includes Articles 3, 8 and 14 ECHR and the second grouping Articles 6 and 13 and the 

concept of pensée dominante invoked by M.  

This analysis is inspired by the works of feminist legal scholars rewriting 

international courts’ interpretation of international law. Their work on feminist rewritings 

of cases of international law represents a model for the following study. The various parts 

in this chapter will not adopt the exact same process of a feminist rewriting, since it was a 

collaborative project, and the result was a new judgment or partly new judgment on an 

already existing case using the law that existed at the time386. However, the analysis is 

guided by the same principles aiming to demonstrate “possible alternatives to the structural 

inequalities of traditional international law”387. The judgment will be analysed by 

considering the life experiences of M and their challenges and marginalizations, an 

approach similar to the feminist rewriting of Christine Goodwin v the United Kingdom. 

Moreover, the study in this thesis considers the patriarchal social structures, similar to the 

feminists rewriting of Opuz v Turkey388.  

  

3.3 Addressing Articles 3, 8, 14 ECHR: the understanding 
of the seriousness of sex-“normalising” treatments on M 
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Article 3 ECHR: was M a victim of torture? 
  

The prohibition of torture in the Convention 
 

In 2018, in the application lodged by M in front of the European Court of Human 

Rights, they the applicant Article 3 of the European Convention of Human Rights, which 

states: 

 No one shall be subjected to torture or to inhuman or degrading 

treatment or punishment.389 

As the Court argued in previous cases, “the provision enshrines one of the 

fundamental values of democratic societies making up the Council of Europe and is a value 

of civilization closely bound up with respect for human dignity, part of the very essence of 

the Convention”390. 

Furthermore, the prohibition of torture is present in other international law treaties 

emphasising its importance. As a matter of fact, it can be found in Article 4 of the Charter 

of Fundamental Rights of the European Union, Article 7 of the International Covenant on 

Civil and Political Rights (ICCPR), Article 5 of the Universal Declaration of Human Rights 

(UDHR), Article 15 of the Convention on the Rights of Persons with Disabilities (CRPD), 

Articles 37 of the Convention on the Rights of the Child (CRC). Two articles also mention 

the prohibition of performing medical experiments without the free consent of the person, 

Article 15 CRPD and Article 7 ICCPR391. Moreover, the Council of Europe in 2002 with 

the European Convention for the Prevention of Torture and Inhuman and Degrading 

Treatment or Punishment established the European Committee for the Prevention of Torture 

and Inhuman and Degrading Treatment or Punishment392. These instruments underline that 

this provision is fundamental not only for the European States, but also for the entire 

international community.  
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In the European Convention on Human Rights Article 3, which states the 

prohibition of torture, inhuman or degrading treatment, is not subject to derogations. In 

fact, the Court underlined in Gäfgen v Germany that the “philosophical basis underpinning 

the absolute nature of the right under Article 3 does not allow for any exceptions or 

justifying factors or balancing of interest”393. Therefore, no balancing with other interest 

and recourse to punishments contrary to the provision are allowed. Moreover, as Article 

15(2) ECHR states, no derogation of Article 3 is possible even during times of war or public 

emergency394. The binding aspect of Article 3 highlights the role of the prohibition of 

torture in the international community. It is, in fact, considered as a peremptory norm of 

general international law, or jus cogens395. Article 53 of the Vienna Convention on the Law 

of Treaties states that “a peremptory norm of general international law is a norm accepted 

and recognised by the international community of States as a whole as a norm from which 

no derogation is permitted and which can be modified only by a subsequent norm of general 

international law having the same character”396. Therefore, the provision possesses a 

special status, which could challenge the ECtHR judgment on M’s case, which will be 

specified in the analysis of Articles 6 and 13397.  

When a violation under Article 3 is claimed, the Court first verifies whether the 

minimum level of severity has been attained. The way to assess the threshold depends on 

the circumstances of the case, which are the duration, the nature and the context of the ill-

treatment or punishment, its manner and method of execution, its purpose, the physical 

and/or mental effects on the victim, the sex, age and health status of the victim and many 

other factors that might be relevant for the facts under scrutiny398. Therefore, the degree 

that amounts as violation depends on the effect of the ill-treatment on the victim. However, 

the existence of an ill-treatment can be dismissed, if it was performed for medical necessity, 

the need to obtain evidence or for security considerations399. Furthermore, Article 3 

distinguishes between the various types of ill-treatment and attaches similar consequences 
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to the perpetrators. Even though, the Court outlined different characteristics for each one, 

in many cases it simply asserted the existence of a violation of Article 3 and did not bother 

to distinguish between inhuman or degrading treatment or between treatment or 

punishment400. However, in order to better understand the case of M, a brief analysis of the 

different types of ill-treatment is needed. The ill-treatments are torture, inhuman treatment 

and degrading treatment. 

The first ill-treatment, i.e. torture, consists in “deliberate inhuman treatment causing 

very serious and cruel suffering”401. It is deliberate in the sense that it must be inflicted 

intentionally and for a purpose, such as obtaining information, punishment or 

intimidation402. In order to evaluate the impact of the suffering of the victim, the Court 

considers the extension of the mental suffering, like anxiety and intense fear, and the long-

lasting consequences on physical and mental health of the acts403.  

The second, i.e. inhuman treatment, “must attain a minimum level of severity”404 

and it must cause “actual bodily injury or intense physical or mental suffering”405, which 

must be less than in the case of torture406. Another difference from torture consists in the 

possibility of a lack of intention and purpose. The Court established that examples of the 

suffering may result from gunshot wounds, an amputated leg or a broken jaw, but also rape 

and Female Genital Mutilation. It also considers psychological suffering, the long-lasting 

pain felt by the victim, their vulnerability, such as being an asylum seeker or a child, and 

the consent of the victim as valuable factors to define an inhuman treatment407.  

The third type, i.e. degrading treatment, “humiliates or debases an individual, 

showing a lack of respect for, or diminishing, his or her human dignity, or arouses feelings 

of fear, anguish or inferiority capable of breaking an individual’s moral and physical 

resistance”408. Unlike inhuman treatment, degrading treatment does not emphasise the 

physical or mental suffering of the victim, but it focuses on their humiliation. However, the 
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Court often analyses inhuman and degrading treatment together. Moreover, the humiliation 

is not necessarily dependent on publicity, it is sufficient that the humiliation is perceived 

“in his [i.e. the victim’s] own eyes”409. In addition, it is not necessary that the degrading 

treatment was performed with a purpose or intentionally410.  

As M claimed in their application, Article 3 ECHR is characterised by two positive 

obligations on CoE Member States. Positive obligations make the Member State take action 

to prevent a violation of a provision. These are the procedural obligation and the obligation 

to protect411. The procedural obligation imposes the duty to investigate on States, similar 

to Article 2 ECHR. The Member State must take all the reasonable steps to ensure that an 

effective and independent investigation is carried out in order to ascertain an ill-treatment 

from private persons or from state officials412. The purposes of this obligation are “securing 

the implementation of domestic laws prohibiting ill-treatment and ensuring their 

accountability for ill-treatment committed under their responsibility”413. It includes the 

implementation of an effective investigation and appropriate proceedings to enforce the 

law against the perpetrators414. Furthermore, there can be no derogation to the procedural 

obligation, not even during armed conflicts, and there cannot exist any limitation period, 

amnesties or pardons415. The other obligation consists in the duty to protect against possible 

ill-treatment. This obligation entails the need for a framework of law which is effectively 

enforced by the State and provides adequate protection against an ill-treatment committed 

by a private person or a state agent416. It also includes a practical dimension of taking 

“preventative operational measures that, judged reasonably, might be expected to avoid the 

risk”417.  

 

How did the ECtHR consider Article 3 in M v France? 
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Looking at the decision on M v France, the European Court of Human Rights does 

not take into consideration the alleged violation of Article 3 ECHR, because it only 

addresses the exhaustion of internal remedies, which is considered as not achieved. In fact, 

the Court is vague and does not define or mention a possible solution, that could be 

achieved in case of an actual exhaustion of internal remedies418. As noted above, the 

exhaustion of internal remedies, Article 35(1) ECHR, has not been met, since M did not 

invoke in substance or formally the provision of Article 3419. The Court supports the idea 

advanced by France. According to the respondent State, M had the possibility to resort to 

domestic civil courts by filing an application against the doctors who had M as their patient. 

They could have claimed a violation in the sense that the treatments, which they were 

subjected to, were not conscientious, attentive and conformed to the available scientific 

data. Moreover, they could also highlight the lack of consent from their parents, which 

constitutes a violation of the right to inform the patient about the various possible 

treatments in a clear way. France underlines that this application would not have been 

dismissed because of the statute of limitations. It should be noted that the French Civil 

Code does not envisage the expiration of the statute of limitations up until ten or twenty 

years after the health conditions of the victim become consolidated420. Consequently, M 

could have invoked the responsibility of the public hospitals, in which these treatments 

took place. In fact, in the certificate of the psychologist treating M, it is highlighted that M 

still suffers from the surgeries and medical treatments that they went through421, and, 

therefore, their health conditions are not stable, and, based on this reasoning, they could 

still lodge and application in front of domestic civil courts. However, could a compensation, 

which constitutes the only possible remedy in civil complaints, be enough for an ill-

treatment causing life-long consequences on the victim? M retains that compensation is not 

enough for the gravity of the violations. There must be criminal legal proceedings with an 

appropriate punishment422.  

 

Was the inadmissibility of the case fabricated? 
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It could be argued that the Court fabricated the inadmissibly status of the 

application. In his case analysis, Moron-Puech (2022) advanced the idea that the all the 

requirements which were needed to judge such a case were present423. However, the 

European Court of Human Rights ignored them and avoided to decide. It also avoided to 

provide its own point of view on the sex-“normalising” surgeries and on the subsequent 

treatments. As Moron-Puech highlighted, the Court claimed that M did not exhaust the 

internal remedies because they did not invoke Article 3 in front of the Cour de cassation 

and, in their appeal, they did not include the Articles 222-9, 222-10 and 222-14 of the 

French Criminal Code, which regulate critical violations, also causing mutilations, 

performed on minors or vulnerable persons and can be considered as a substantial 

invocation of Article 3 ECHR. However, the Court’s analysis presents a part of artificiality. 

The ECtHR could have examined the case in the merits, since it did not consider each part 

of the domestic legal procedures. In fact, it overlooked the claims of violation of Article 3 

in front of the Cour de cassation made by the lawyer of M. He encouraged the Cour to take 

Article 3 ECHR into consideration at the end of his plea. Even though this argument was 

not present in the written appeal of the lawyer, the oral plea is still considered as part of the 

procedure in front of the Cour de cassation and, therefore, it should have been taken into 

consideration by the ECtHR.  

In his plea, M’s lawyer clearly referred to Article 3 by stating “I draw your attention 

on the fact that, in light of Article 6 of the European Convention on Human Rights, you 

must also decide on the possibility for the applicant to have access to a judge, as well as in 

the light of Article 3 of this Convention concerning inhuman and degrading treatments”424. 

By ignoring the lawyer’s plea in front of the domestic court, the ECtHR created a dangerous 

precedent425.  

Nevertheless, the European Court of Human Rights affirmed that the internal 

remedies had not been exhausted. In its analysis the Court underlined that the grievance 

was raised in substance in the proceedings, but only in the initial complaint in front of the 

tribunal de grande instance d’Angers. Subsequently, the Court assumed that M had 
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abandoned this argument and, thus, the did not resort to all the internal remedies426. 

However, one aspect was not taken into consideration: M did not invoke Article 3 in 

substance because the national courts forced them to focus on the statute of limitations427. 

As previously specified, both domestic tribunals decided on the expiration of the statute of 

limitations and ignored the alleged ill-treatments endured by the applicant. However, the 

initial claim and the appeal presented by M, aimed to obtain a substantive examination of 

the grievance, even when they focused on the procedural aspect. Therefore, the entirety of 

the remedies should be considered as an invocation of Article 3428, as it is also indicated in 

the definition of the exhaustion of internal remedies in substance, which is “raising legal 

arguments to the same or like effect on the basis of domestic law and thus giving the 

national courts the opportunity to redress the alleged violation of the Convention”429. 

Therefore, it is evident that the European Court of Human Rights could have decided in the 

merits, and it could have given a proper response to M’s case and the common suffering of 

the intersex community.  

The Court missed the chance to guide the Member States it wanted to leave more 

time for States to review their legislations on their own430. This means that States should 

integrate the recommendations made by multiple international and regional organisations 

and the exhortations made by NGOs. A few of them, such as Malta, Iceland and Greece, 

introduced new laws aimed at protecting intersex children from violations of their human 

rights, especially regarding non-consensual sex-”normalising” interventions431. However, 

there is no common approach among CoE Member States. This disagreement allows them 

to be freer in designing their national policies432. Due to this uncertainty in a common 

European attitude on the sex-“normalising” surgeries the ECtHR retains that the margin of 

appreciation on France is less strict. France is allowed a certain measure of discretion in 

legislative, administrative and legal action on Article 3 and its application to interventions 
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on intersex people433. For this reason, the ECtHR limits itself to describing possible 

solutions to Mv France but does not address the alleged violations in a clear manner434. 

However, the approach taken by the Court could hinder the process of implementation of 

legal instruments protecting intersex people, because the guiding principles that it tried to 

lay out in the decision of M v France are general, and do not bring clarity to all situations, 

such as the consent given by the parents on non-medically necessary interventions, to which 

the child cannot oppose or express their opinion435. 

In this case the Court applies a similar approach to the other two cases, involving 

an intersex person, which have been already decided by the Court, LB v France and Y v 

France. The ECtHR does not exercise its authority to regulate the protection of intersex 

people, but it only provides advice to the Member States. This can be considered as a missed 

chance, since the European Court of Human Rights is fairly influential in the European 

context and also in the international community, thanks to the fact that the European 

Convention on Human Rights is a “living instrument”, which is analysed in a dynamic way 

by the Court adapting to the societal changes436.  

 

The paradox of the ECtHR decision  
 

In its decision, the ECtHR relies on soft law instruments, that do not constitute 

obligations on States, to analyse the Convention. In this case soft law documents produced 

by the Council of Europe (CoE) institutions, such as the Parliamentary Assembly, are 

influential. The PACE approved two Resolutions 1952 (2013) and 2191 (2017). They 

encourage Member States to take action by prohibiting non-consensual sex-“normalising” 

interventions, guaranteeing healthcare access to intersex persons and fostering the research 

to provide better support to intersex people and their families, providing specific training 

to healthcare workers, educational staff, volunteers and religious representatives, initiating 

a debate to reach a common consensus among different groups in society, raising awareness 

on these medical treatments and promoting an holistic approach used by multidisciplinary 
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teams taking care of intersex children437. However, when the PACE Resolutions and the 

Court’s attitude in M v France are compared, it is evident that the Judgment is a paradox 

because abstaining from taking a definite stance on the matter, the ECtHR opposed to the 

soft law instruments produced by its own institution. This paradox highlights the 

problematic stance taken by the ECtHR, which instead of elucidating the judicial reply to 

the medical monopolisation of power in sex-“normalising” surgeries and subsequent 

treatments, it positions itself in an ambiguous role, which may cause even more confusion 

to Member States, NGOs, intersex people, their families and laypeople.  

 

Drawing upon previous cases on the prohibition of torture in front of the ECtHR 
 

Not only the European Court of Human Rights had the possibility to decide on the 

case, because the internal remedies had been exhausted, but it could have also recognised 

the violation of the prohibition of torture, inhuman and degrading treatment by taking into 

consideration similar cases. Notably the medical treatments, which M underwent, present 

similarities with the forced sterilisations of Roma women in Eastern Europe. The 

interventions which M was subjected to included sterilisation, in particular one of the two 

surgeries done in early infancy, which consisted in a bilateral castration removing their 

healthy testes and their inconspicuous penis438. This sterilisation, performed when M was 

just three years old, was not carried out with the informed and expressed consent of M or 

their parents. In fact, they were only told that there was a genetic “abnormality” in their 

“daughter”439. Moreover, the doctors claimed that there were no other children with a 

similar condition, which caused the complete isolation of the family from other intersex 

children and their parents440. And M’s condition was always described with terms relating 

to the female gonads. For example, the doctors declared that M had an elongated clitoris 

and not a penis441. Therefore, the consent to these surgeries, that M’s parents gave, was not 

the result of a cautiously pondered and informed choice, but rather of a hastily made, rushed 

and confused choice, which cannot be considered as informed and free consent.  
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This critical situation, which many other parents of intersex children found 

themselves in, shares similarities with the cases of Roma women who were forcibly 

sterilised in Eastern European countries by giving a rushed and non-informed consent in a 

critical moment of their lives. In fact, the Court briefly mentioned these cases in deciding 

on M v France442. The first case where the ECtHR recognised the forced sterilisation as a 

violation of the prohibition of torture, inhuman and degrading treatment is VC v Slovakia. 

VC was a Roma woman, who, during labour, was coerced into signing the consent for her 

sterilisation alongside the authorisation to perform a caesarean section. Moreover, the 

doctors threatened her with the risk of death in a future pregnancy. Consequently, VC was 

fearing for her life and signed the consenting document. Years later the Roma woman 

discovered that she was sterilised and experienced mental suffering alongside problems in 

her family life, which led to her husband divorcing from her443. She lodged an application 

in front of national courts, which dismissed her case444. She, then, brought the case in front 

of the European Court of Human Rights, which recognised the violation of Article 3445. 

Other similar cases are NB v Slovakia and IG and Others v Slovakia, both involving minors. 

In NB v Slovakia the applicant was a 17-year-old girl who went to a public hospital to give 

birth to her child. She was threatened by her doctor that she would die if she did not sign 

the papers, which were about the consent to sterilisation. Therefore, while in labour she 

signed the document without any other information on the procedure. She too suffered from 

physical and mental problems after the operations. Moreover, the doctor demanded for the 

applicant’s consent, when she was still a minor and her tutor, the mother, was not present 

in that moment446. In IG and Others v Slovakia the three applicants were sterilised after 

giving birth and without any detailed information signed the consent document during 

critical moments of their pregnancy, such as being under effect of injections given by the 

medical staff. Two of them were minors at the time and their tutor were unaware of the 

procedure and never gave their consent. The victims were told that it was necessary to sing 

those documents, and the doctors specified in their medical records that there were medical 

reasons for the sterilisation. All three women suffered from being isolated by their own 

communities and two of them experienced negative medical side-effects from 
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sterilisation447. The sterilisations were considered violations of Article 3 by the ECtHR448. 

These justifications and the use of coerced consent on Roma women were also present in 

M’s case. As previously mentioned, the doctors told M’s parents that the surgeries were 

needed. They threatened them with a possibility of developing cancer, if M kept their 

reproductive organs. However, the reasoning behind cancer risks is unfounded because 

there is insufficient data underling the risk of contracting cancer that can justify the removal 

of reproductive organs in early infancy449. Therefore, it is merely an unjustified motive used 

by doctors to perform sex-“normalising” interventions, which modified M’s body in order 

to fit the female sex. M’s case should, then, be considered in light of these precedents, even 

when they do not explicitly refer to intersex experiences. The moment in which the consent 

was demanded for M and the Roma women is similar, the victims and their families felt 

lost, confused and disoriented, and their consent cannot be considered to be free and 

informed.  

 

Is it then a violation of Article 13? 
 

Sex-“normalising” surgeries on intersex people are the result of experimentations 

performed on non-appropriately informed children450. By considering M’s interventions as 

experimental, the Court can draw upon the Convention on Human Rights and Biomedicine, 

also called Oviedo Convention, and on Articles 5, 6 and 10 of the Oviedo Convention 

concerning the informed consent of patients or their representatives, the importance of a 

child’s opinion and the right to information451. The Oviedo Convention further highlights 

the vital importance of informed consent, which was neither given in M v France nor in the 

cases of Roma women. Therefore, M’s experimental medical treatment may be considered 

as inhuman treatment. It must also be noted that the medical treatments than M underwent 

caused long-lasting trauma and negatively influenced their life. As M mentioned, not only 
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the surgeries but also the subsequent treatments were a traumatic experience452. Since the 

age of four M had been repeatedly forced to lay down on the hospital bed and be examined 

by medical practitioners, who then performed vaginal dilatations until M was in pain. At 

ten years old M started opposing to this practice, which still continued at their home, as the 

mother was instructed on how to perform the vaginal dilatation sessions453. Furthermore, 

the doctors kept repeating to M that this practice was fundamental for their future with a 

husband, and it was vital that the husband’s penis would be able to enter M’s vagina454. Due 

to this traumatic experience, M falls into depression, uses drugs and has daily suicidal 

thoughts, they still cry when reminiscing about those experiences and define them as acts 

of torture455. The way in which M tells their story, and the way in which these treatments 

were administered fulfil the requirements of Article 3 concerning torture and inhuman 

treatment carried out on a vulnerable individual, as M was a child at the time. 

To conclude with, in M v France the ECtHR denied the existence of a violation of 

Article 3 ECHR on the prohibition of torture, inhuman and degrading treatment. It refused 

to recognise that the provision was invoked in substance in front of national courts and, 

therefore, affirmed that the internal remedies hadn’t been exhausted. In doing so, the Court 

did not take the role of guidance of Member States and decided to simply provide a general 

reasoning alluding at possible solutions for the case. Furthermore, it explicitly opposed to 

the recommendation of the Parliamentary Assembly and the case law on forced sterilisation 

citied in the decision of M v France. And it ignored the specificity of the intersex life 

experience, such as M's pain, feeling of being tortured and trauma of the treatments 

administered during childhood456. Therefore, it did not consider the adequate threshold for 

M’s situation, which has led to an improper ambiguous stance of the Court.  

In its mention of a possible resolution of the case, the Court not only quoted similar 

cases under Article 3, but also briefly referred to Article 8 highlighting the possible 

implications.  
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Article 8 ECHR: how to consider the long-lasting effects of sex-
“normalising” treatments on M? 

 
The right to respect of private life in the Convention  
 

In M v France the European Court of Human Rights referred to Article 8, which 

envisages: 

1. Everyone has the right to respect for his private and family life, his home 

and his correspondence. 

2. There shall be no interference by a public authority with the exercise of 

this right except such as is in accordance with the law and is necessary in a 

democratic society in the interests of national security, public safety or the 

economic well-being of the country, for the prevention of disorder or crime, 

for the protection of health or morals, or for the protection of the rights and 

freedoms of others.457 

It constitutes a substantive human right and it is also present in other human rights 

treaties. For example, the provision can be found in Article 16 of the Convention on the 

Rights of the Child and Article 7 of the Charter of Fundamental Rights of the European 

Union458. Article 8 is one of the most general provisions of the European Convention on 

Human Rights and one of the most used in the ECtHR case law. It must be noted that similar 

to Article 3, the four interests of the provision, private life, family life, home and 

correspondence, are not clearly defined, and therefore, they must be interpreted by the 

European Court of Human Rights. This characteristic also allows the article to be applied 

to a wide variety of cases, such as gender identity, childcare proceedings and environmental 

issues459. The provision has been invoked alongside Article 3 in many cases.  

The relevant aspect of Article 8 for M v France is the right to respect for private life 

is so general that the Court admitted it is not possible to give an exhaustive definition. One 

of the guiding principles to understand the right to respect for private life is the concept of 

personal autonomy and it involves various aspects, such as privacy and reputation, but it 

also extends to the right to personal development, right to establish relationships with others 
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and right to self-determination460. Private life involves also gender identity; the Court 

applied this concept mainly to trans people. In fact, the ECtHR found violations of Article 

8 in cases about the gender reassignment surgery and the legal limbo in which some trans 

persons are left, when are not legally able to change the gender markers in identity 

documents. The Court has, then, recognised that the gender identity of a person constitutes 

a vital aspect of the right to self-determination and personal autonomy alongside the right 

to personal development and to physical and moral security. It also gives importance to the 

sexual life of an individual, especially in cases about one’s sexual orientation461.  

Furthermore, according to the Court, the relationship with others and the outside 

world are part of the private life category. In fact, the ECtHR stated that “it would be too 

restrictive to limit the notion to an ‘inner circle’ in which the individual may live his own 

personal life as he chooses and to exclude therefrom entirely the outside world not 

encompassed within that circle. Respect for private life must also comprise to a certain 

degree the right to establish and develop relationships with other human beings”462. The 

outside world entails, then, the right to develop one’s social identity. The outside world has 

not been precisely defined yet. It is, for example, considered in cases involving professional 

and business relationships463. Furthermore, the Court views access to a profession, the right 

to seek work, as one of the major opportunities to build relationships with the outside 

world464. 

Moral, physical and psychological integrity are also considered part of the private 

life sphere. The terms are used together, and the Court did not provide specific definitions. 

It considers a violation of Article 8, only when the physical or psychological integrity are 

affected to a certain degree. For example, it does not consider the obligation to wear a 

seatbelt to be in the scope of the provision, whereas cases on well-founded anxiety or fear 

caused by threats of violence can be considered as a violation of the article465. Furthermore, 

cases involving physical attacks may be retained as violations of Article 8. In this type of 

cases the applicant might invoke Articles 3 and 8 together. The ECtHR decided that if an 

ill-treatment has reached the minimum level of severity for Article 3, there is no need to 

look at the case under Article 8 because there is no separate issue involving the latter. By 
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consequence, when the ill-treatment does not reach the threshold of Article 3, it can be 

evaluated under Article 8. However, if the case involves both articles, the Court only 

examines Article 3. Ans, thus, can be considered as a possible blurring of the different 

protections provided by the two articles466.  

Moreover, medical treatments or examinations without the informed consent of the 

patient, the availability of medical facilities for disabled persons and the possibility to end 

one’s life represent a fundamental part of the right to physical and psychological 

integrity467. Regarding this aspect, the Court highlighted that “a person’s bodily integrity 

concerns the most intimate aspect of one’s private life, and compulsory medical 

intervention, even if it is of minor importance, constitutes and interference with this 

right”468. The consent given by the person must be informed, free and expressed. Its 

importance is underlined in cases such as Glass v UK, where the doctors administered 

treatments to the applicant, who was a minor at the time, against the opposition of the 

mother. Moreover, the Court considers that “the freedom to accept or refuse specific 

medical treatment, or to select an alternative form of treatment, is vital to the principles of 

self-determination and personal autonomy”469. Therefore, a patient must be allowed to 

express their consent according to their own views, values and beliefs regardless of how 

imprudent or irrational their choice might seem to other people, since any interference 

might lead to a lessening of the value of life470. However, there still might be some cases 

where medical examinations are not performed in violation of the right to self-

determination. In fact, they are properly justified by the circumstances of the case, such as 

obtaining evidence in a criminal persecution471. An important aspect linked to the right to 

express an informed, free and express consent is the right to obtain medical information. A 

patient must be able to obtain any relevant medical information, in order to express a 

rational decision on the treatments and examinations that they could be subjected to472. 

Furthermore, a patient must be enabled to access their medical records and obtain copies 

of it. This aspect amounts as part of the right to access personal information473.  
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Furthermore, Article 8 entails positive and negative obligations on States. The 

negative obligations are already present in the Convention, paragraph 2 of Article 8 states 

the prohibition of a public authority to interfere with the enjoyment of the right in all its 

declinations474. The positive obligations involve the State’s protection of the rights 

guaranteed by Article 8, the way in which this protection is enacted can be different due to 

the generality of the Article. They are already underlined in paragraph 1 when the 

convention refers to “the right to respect”475, which implies States’ actions fostering the 

respect of specific areas of life. The type of positive obligation varies case by case, usually 

it implies action by a public authority such as stopping the harassment of a child bullied at 

school, see Đorđević v Croatia, but it can even amount to criminalizing private action when 

dealing with cases of rape and sexual abuse of children, as in KU v Finland476.  

 

ECtHR case law similar to M v France on the right to express an informed, free 
and expressed consent 
 

In the Court’s decision on M v France, Article 8 was briefly mentioned as a possible 

alternative to Article 3, as it can be referred to in cases concerning medical interventions, 

particularly when the interventions were performed without the consent of the patient477. 

However, once again, the Court refrained itself from providing a clear analysis and opinion. 

In its brief comment, the ECtHR quoted the case VC v Slovakia, already discussed in the 

analysis of Article 3. The case involves a Roma woman who was subjected to a forced 

sterilisation without her informed consent right after giving birth. some similarities can be 

found with M’s case as the consent was not informed, free and expressed and it was given 

in a critical moment. For VC it was labour and for M’s parents it was the first days after 

childbirth. There are also other cases about Roma women, involving underaged girls, NB v 

Slovakia and IG and Others v Slovakia. In these cases, as previously discussed, the doctors 

coerced the minors into consenting to the sterilising intervention and the minor applicants 

were the ones who had to sing the consent documents in front of the medical staff while 

fearing for their lives and the parents or legal guardians were not aware of the intervention. 

The conditions of labour of Roma women and the first moments post-childbirth of M’s 
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parents can be comparable. They are both critical and disorienting moments. VC had been 

in pain for hours, NB and RH, third applicant in IG and Others v Slovakia, were suffering 

and had been administered premedication for the childbirth. Under the effect of the 

treatments NB felt like she was intoxicated with no strength left in her body and RH felt 

that her head was spinning478. Therefore, these women were not in a condition in which 

they could give their informed, free and expressed consent to the procedure. Similarly, in 

M v France, the parents of the applicant were obliged by law to register the sex when 

declaring the birth of their child according to Article 57 of the Civil Code, as it was 

modified in 1962479. Even though M’s parents could not understand what was happening 

and could not perceive what was M’s “illness”, they had to declare the child's birth, 

including the sex, within three days from the birth according to Article 55 of the Civil 

Code480. But the official declaration of the applicant’s sex made by the doctors only 

happened in January 1978, three months after M’s birth. This was after the deadline set by 

French law and after the explorative laparotomy to assess the internal reproductive organs 

of the applicant481. In addition to the confusion of the moment the medical staff did not 

provide any support to M’s parents, the doctors communicated their opinion to the parents 

and coerced them into consenting to the sex-“normalising” surgeries. In fact, “medical 

officers too often provide vague or one-sided evidence which presents intervention as the 

natural course of action”482. In M v France, the justification used by the doctors was the 

probability of developing cancer that would be present if M was to keep their reproductive 

organs. In addition, they describe M’s condition as a “genetic abnormality” and as an 

“illness”, from which the applicant was declared to be the living sole bearer by the medical 

team483. Also, in cases of forced sterilisation of Roma women, this attitude of the medical 

staff is evident. Doctors affirmed that they would let the patient die or threatened the patient 

with the possibility of dying in a future childbirth to convince these women to sign the 
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consent documents to sterilisation without any information about the procedure or 

assistance in making the right choice for their health. Therefore, these cases constitute a 

fundamental precedent for M v France, since a similar attitude can be found in doctors’ 

behaviour and a similar disregard for the patient is visible throughout the administration of 

the treatments and before. The Court had, thus, plausible reasons to raise Article 8 in 

deciding on M v France and to assert a violation of the provision, even when it was not 

invoked by the applicant. This has been already done in a couple of decision of the 

ECtHR484.  

 

Precedents on the right to obtain information in front of the ECtHR 
 

Not only M has the right to express their informed, free and express consent, but 

also the right to obtain information. In Csoma v Romania the Court stated that: 

it is important for individuals facing risks to their health to have access to 

information enabling them to assess those risks. It has considered it reasonable to 

infer from this that the Contracting States are bound, by virtue of this obligation, to 

adopt the necessary regulatory measures to ensure that doctors consider the 

foreseeable consequences of a planned medical procedure on their patients’ physical 

integrity and to inform patients of these consequences beforehand, in such a way 

that the latter are able to give informed consent. In particular, as a corollary to this, 

if a foreseeable risk of this nature materialises without the patient having been duly 

informed in advance by doctors, the State Party concerned may be directly liable 

under Article 8 for this lack of information.485 

In this passage the ECtHR highlights not only the importance for doctors to inform 

their patients or the patients’ legal guardians about the effects and implications of the 

interventions, but also the States’ responsibility in not guaranteeing the right to obtain 

information, the ability to express an informed consent and the right to physical integrity. 

Thus, the right to access information is a positive obligation on the States. Furthermore, the 

Court underlines that doctors should consider the foreseeable consequences of a planned 

intervention, and the States are obliged to ensure that this consideration is taken. In addition 
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to the right to obtain information and give one’s free, informed and expressed consent, the 

Court should also consider Article 10 of the Oviedo Convention, which highlights the right 

to respect for private life of the patient in obtaining information about their health486. This 

provision is related to the experimental character of sex-“normalising” surgeries performed 

on intersex persons and it contributes to analyse the violation of Article 8 ECHR by taking 

into consideration the peculiarities of the intersex life experience487. Under this perspective 

the ECtHR should have considered an analysis of Article 8 in relation to the sex-

“normalising” surgeries that M was subjected to, it should have tried to understand the 

characteristics of the case and then assert a violation of Article 8, also based on the 

aforementioned relevant precedents of forced sterilisation of Roma women.  

 

Trans people cases and M v France on forced sterilisation and pathologisation 
 

Regarding M v France, some similarities with ECtHR cases involving the 

involuntary sterilisation of transgender people can be found. For instance, in AP, Garçon 

and Nicot v France, the three applicants were requested to provide proof of their 

irreversible gender reassignment treatments, which, according to the French courts, 

included also proof of their sterilisation. As the National Advisory Commission on Human 

Rights declared “although surgery [was] not a requirement, the law nevertheless require[d] 

irreversible medical treatment, which entail[ed], among other things, sterilisation” 488. 

Similarly to M, the three trans applicants were forced by the national courts to subject 

themselves to a sterilisation procedure, usually associated with a gender reassignment 

intervention to recognise a specific gender. However, the French law made no clear mention 

of the obligation of sterilisation. Furthermore, they were required by the Court of Cassation 

to “(1) have a gender identity disorder, (2) have undergone medical and surgical treatment 

with a therapeutic purpose”489. These two requirements frame transsexuality as an illness 

since it is described as a disorder and the medical treatments as having a therapeutic aim. 

The framing of transsexuality as a mental illness by the French Court of Cassation and the 

World Health Organization (WHO) in its International Classification of Diseases (ICD-10), 
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where transsexuality is listed among other mental and behavioural disorders, are not 

criticized by the ECtHR490. The Court limits itself to affirm a wide margin of appreciation 

for France, even though these requirements were hindering the enjoyment of the right to 

gender identity, personal development and the right to respect for private life protected by 

Article 8. In fact, the ECtHR assessed that there was no failure by France to comply with 

the provision.491 This constitutes a dangerous approach and an equally dangerous precedent 

for future cases involving intersex sex-assignment surgeries as well as the case of M v 

France, where intersexuality can be framed as an illness and abnormality in need of 

reparation. In fact, Intersexuality is listed among the mental illnesses developed by the 

WHO. Intersexuality is mentioned with its medical term, Disorders of Sex Development 

(DSD), in the eleventh edition of the International Classification of Diseases (ICD-11)492. 

Accordingly, M’s intersexuality was also viewed as an abnormality and in need of repair 

by their doctors. And the ECtHR pursues the pathologisation of M’s condition. It implicitly 

allows this medical framing of intersexuality and the sex-”normalising” surgeries adopting 

a similar behaviour with cases involving trans people. Therefore, the Court “continues to 

support the understanding of gender in binary terms, rendering abnormal those bodies that 

do not fit the category in which they have been placed at birth, as well as those others who 

refuse embracing one of the only two available categories”493. The ignorance of this 

fundamental aspect of the intersex life experience aggravates M’s case and that of all the 

other intersex survivors. It endorses a narrative based on the biopower of medicine, which 

is dangerously placed above the law. Biopower underlines the fact that medicine has the 

authority to decide if a body is normal or it needs to be fixed through interventions in order 

to fit the normality, male or female494. Therefore, the Court’s approach to M’s case fosters 

the influence of medicine based on genitocentrism, i.e. “the idea that gender is determined 

by the presence of specific functioning genitalia”495, and imposed throughout modern and 

contemporary history496.  
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The French law about sex-“normalising” surgeries and M v France 
 

In AP, Garçon and Nicot v France and in M v France, the way in which the medical 

interventions should have been performed was not legally defined. In fact, France made a 

very brief mention of the requirement of medical operations to obtain the change of the 

legal sex status for trans people and it never addressed the issue of sex-”normalising” 

surgeries performed on intersex children. However, in M v France, the Court quotes a new 

French law, which entered into force in 2021: loi de bioéthique. It envisages the constitution 

of a multidisciplinary medical commission in hospitals specialised in rare illnesses, which 

evaluates the possible treatments and supports the parents of intersex children497. This new 

law was aimed at addressing the problems surrounding sex-”normalising” surgeries, but it 

had the opposite effect. It also represents a failed attempt from the Court to identify possible 

innovative approaches adopted by France, since the loi was quoted in the relevant national 

law section. The respondent State’s attitude towards sex-”normalising” interventions 

performed on intersex persons, including M, can be considered as a violation of Article 8, 

similarly to L v Lithuania, where the “failure of the State to put in place legal regulations 

providing clearly for access to reassignment surgery resulted in a violation of the state’s 

positive obligations”498. 

The European Court on Human Rights should consider France’s legal attempts at 

addressing sex-“normalising” interventions and their conformity to human rights. 

 

The long-lasting effects of surgeries on M 
 

When considering the treatments that M was subjected to, it is vital to consider their 

consequences on the life of the victim as well. Throughout their life, M felt pain during 

vaginal penetration, making them unable to have a fulfilling sexual life. They suffer from 

intense depression, post-traumatic stress disorder (PTSD) and have constant suicidal 

thoughts due to their infancy spent mostly in hospitals. The trauma from frequent hospital 

visits, medical treatments and the secrecy surrounding their sex hindered the relationship 

between M and their parents. Moreover, due to the physical and psychological trauma, M 

was not able to finish their studies or find a stable job. They also have been facing 
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difficulties in integrating into society and have been recognised as a disabled worker and 

receive an allowance for people with disabilities, amounting to maximum 1 016,05€ in 

2024, which corresponds to less than a net minimum wage in France, amounting to 1 

426,30€ in 2024499. Therefore, an allowance for people with disability is not sufficient to 

cover all the life expenses and medical treatments. Similarly, Roma women in the three 

cases mentioned above, VC v Slovakia, NB v Slovakia and IG and Others v Slovakia, have 

faced serious physical and psychological consequences from the involuntary sterilisation 

and the secrecy around the procedure. After the operation VC displayed medical and 

psychological after-effects, she experienced symptoms of a fake pregnancy and was 

subsequently treated by a psychiatrist. Her social life was destroyed, she was isolated by 

her community and her husband divorced her due to her infertility500. NB suffered from 

similar physical and mental problems and sought psychological support. She was also 

ostracized by her community and her husband501. And IG and MK have been living in 

constant fear that their husbands will file for a divorce because of their infertility502. These 

non-consensual sterilisations have negatively influenced the lives of the patients and caused 

their isolation from society, included the impossibility of obtaining a stable job. Therefore, 

a failure of the state to comply with the right to respect for private life can be deduced. The 

right to establish and develop relationships with the outside word and the right to seek a 

job, consequently the right to work, have been hindered because the State did not 

implement legislation to ensure the victim’s reintegration in society.  

When considering these rights, the ECtHR should also consider international human 

rights treaties. For example, the Convention on the Rights of Persons with Disabilities 

(CRPD) envisages, in Article 27, “the right to the opportunity to gain a living by work 

freely chosen or accepted in a labour market and work environment that is open, inclusive 

and accessible to persons with disabilities”503. It also includes legislative measures that 

States must implement, such as ensuring that disabled people can exercise their trade union 

rights as much as “normal” individuals and that appropriate accommodation is provided, 

promoting employment opportunity for people with disabilities and vocational 
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rehabilitation504. In Article 6 CRPD the obligation on States to guarantee the empowerment, 

development and advancement of girls and women with disabilities is highlighted505. The 

Court should have based its reasoning not only on human rights instruments, but also on 

reports, such as the European Human Rights Report focusing on the working conditions of 

disabled people. The report states that 51% of people with disabilities are employed in the 

EU, compared to 75% of people without disabilities. Regarding disabled people with a job, 

53,9% of them are men and 49% are women aged 20 to 64. However, only half of these 

women work full-time.506. This approach would have been holistic, and it would have 

brought a new perspective on intersexual people as an active part of the society. It is also 

another interpretation of Article 8, which underlines the violations committed by France. 

The State did not ensure the right to establish relationships with the outside world, the right 

to work and seek an employment, the right to self-determination and the right to respect for 

private life.  

 

 

 

Medical treatments as sexual violence? 
 

Moreover, in deciding on M v France, the European Court of Human Rights could 

have included another innovative perspective, which is gradually becoming more important 

among activists and intersex people. According to this view, the treatments to which the 

intersex patients are subjected can amount to sexual violence507. In the case of M, the 

medical treatment included sessions of vaginal dilatation, “the widening and deepening of 

the vagina with objects shaped like a penis”508, since they were four years old could be 

considered as sexual violence. The treatment was traumatising and extremely painful. M 

was powerless in front of the medical personnel, who carried on with the vaginal dilatation 

until they were crying because of the pain. At the age of ten, M strongly opposed to going 
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to the hospital and their mother had to do it at home509. This situation is similar to many 

other intersex children, who were subject to vaginal dilatation since their childhood510. 

Under this perspective M v France would not be the first case dealing with rape in front of 

the ECtHR. Among the previous cases there is Söderman v Sweden, where the Court 

affirmed that “regarding, more specifically, serious acts such as rape and sexual abuse of 

children, where fundamental values and essential aspects of private life are at stake, it falls 

upon the member States to ensure that efficient criminal-law provisions are in place”511. 

The ECtHR highlights the fact that there must be legislation providing protection to victims 

of sexual violence and abuse. It also included the obligation to investigate. When a country 

does not ensure appropriate measures, it violates Article 8 ECHR, right to respect for 

private life512. It also impacts the physical and moral integrity of the victim513. Therefore, 

the Court ought to embrace this new perspective, which is making its way in activism. 

Viewing current medical treatments on intersex adults and children as a form of sexual 

violence can contribute to the sensibilisation of society and governments by pushing them 

to act. Rape can also be considered under Article 3. In its recent case law, the Court 

advanced the analysis of rape constituting a form of torture514.  

The European Court on Human Rights had plausible and valuable precedents in its 

case law, that could address M’s suffering in the most appropriate manner. In M v France 

there are grounds for the Court to raise Article 8 and analyse it under the sphere of private 

life by observing the respect for the right to obtain medical information, the right to physical 

and psychological integrity, the right to establish relationships with the outside world and 

the right to work in relation to its case law by looking at the Convention on the Rights of 

the Child and by understanding the peculiarities of the intersex life experience deeply 

detailed by NGOs.  

M v France does not only involve Article 3 and 8, it can also be analysed under 

Article 14 of the Convention.  

 

 
509 Lorriaux, A. (2019). L’histoire de M., première personne intersexe au monde à porter plainte pour 
mutilations.  
510 Ibid.  
511 Söderman v Sweden App No 5786/08 (ECtHR, 12 November 2013), para 82. 
512 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, p. 692. 
513 Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human 
Rights, p. 511. 
514 Ibid.  



 103 

Article 14 ECHR: gender identities as grounds for discrimination 
 

The prohibition of discrimination in the Convention 
 

In the European Convention on Human Rights, Article 14 envisages: 

The enjoyment of the rights and freedoms set forth in this Convention shall 

be secured without discrimination on any ground such as sex, race, colour, 

language, religion, political or other opinion, national or social origin, 

association with a national minority, property, birth or other status.515 

The prohibition on discrimination is based on the principle that everyone should be 

equally allowed to participate in a democratic society and in public life 516. This provision 

is also present in other human rights treaties, which inspired the drafting of Article 14. The 

Universal Declaration on Human Rights includes the prohibition on discrimination in 

Article 2 and it can also be found in Article 26 of the International Covenant on Civil and 

Political Rights517. However, Article 14 ECHR does not possess the same foundation as 

Article 2 UDHR and does not include comprehensive protection to individuals in all the 

activities regulated by a State518. Moreover, a correspondent provision can be found in 

Articles 21 and 23 of the Charter of Fundamental Rights of the European Union and Articles 

24 and 2, respectively of the American Convention on Human Rights and the African 

Charter on Human and People’s Rights519. Furthermore, there is another Article of the 

European Convention on Human Rights which envisages the prohibition on discrimination. 

It is Article 1 of Protocol 12, which entered into force in 2005, but it is not popular among 

CoE Contracting States, only 20 out of 46 ratified it. The Protocol was drafted in order to 

compensate the deficiencies of Article 14. Practically it can be applied to “any right set 

forth by law”520. Therefore, it widens the scope of protection against discrimination to any 

right granted to a person under national law, the interference of the enjoyment of a right 

constituting an obligation on public authorities, a lack of discretionary power by a public 
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authority and any other omission or act by a public authority521. However, this Article is 

much weaker than expected and has not been invoked in many cases, as it only appears in 

more recent case law522. France is among the Member States who did not ratify it523. For 

this reason, it could not have been invoked by M.  

Article 14 ECHR is an “accessory provision” as well as a “parasitic provision”524. 

This means that “Article 14 can only be invoked in conjunction with a right that comes 

within the ambit of one of the substantive human rights protected by the Convention”525. 

Therefore, there is no free-standing prohibition on discrimination in the Convention. 

However, the Court recognises that there might be a violation of the prohibition on 

discrimination, even when there was no violation of the substantial human right with which 

it was invoked. Moreover, it extends the applicability of Article 14 by widening the ambit 

of the substantive right that is invoked alongside the prohibition on discrimination526. This 

allows to make the provision more effective. However, in many cases the Court did not 

address a possible breach of Article 14, which was considered to be fundamental, when it 

found a violation of another provision527. Consequently, the prohibition on discrimination 

has not been analysed on many occasions by the Court and it still is very limited on its 

impact.  

In order to assess a violation of Article 14 the Court follows an approach based on 

four steps: evaluating if the case falls within the ambit of the substantive provision invoked, 

determining a difference in treatment for the victim, identifying an analogous situation with 

a comparator group or individual, and analysing the possible existence of reasonable and 

objective justification for the difference in treatment528. The first step was mentioned above, 

and it underlines the ancillary character of the provision. The second step involves the 

recognition of a difference in treatment, which constitutes “a real disadvantage in the 

 
521 Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human 
Rights, pp. 812-814. 
522 Ibid.  
523 Treaty Office of the Council of Europe. Chart of signatures and ratifications of Treaty 177 (Protocol No. 
12 to the Convention for the Protection of Human Rights and Fundamental Freedoms). [online] Available 
at: https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=177 
[Accessed 20 Dec. 2024]. 
524 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, p. 998; 
Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human Rights, 
p. 774. 
525 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, p. 998. 
526 Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human 
Rights, pp. 775, 777. 
527 Ibid, p. 775. 
528 Ibid, p. 776.  
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treatment of one group or person compared to another”529. And it is linked with the third 

step which identifies an analogous situation in which the discrimination happens. A full 

analogy between the applicant(s) and the comparator group or individual is not required, as 

a relevant similarity can suffice. For instance, in Burden v UK, the Court compared the case 

of two elderly sisters who lived together for thirty years and upon the death of one of them, 

the other sought to inherit the house without paying the inheritance tax. The Court 

assimilated the two sisters’ experience to married couples who benefit from exemptions, 

and it found a difference in treatment530. This step is also called the comparability test. The 

last step envisages assessing a reasonable and objective justification to the difference in 

treatment. In this test of justification, the ECtHR first identifies a legitimate aim for the 

difference in treatment and then it analyses the existence of a “reasonable relationship of 

proportionality” between the aim and the difference in treatment. Usually, the government 

suggests a justification to the difference in treatment, which must have “a reasonable basis 

and an evidential foundation”531. Moreover, even if the Court recognises the legitimacy of 

the aim, this does not entail that the difference in treatment is justified. The assessment 

mainly depends on the circumstances of the case532. In fact, in some cases, the Court 

accepted the respect of traditional values as a legitimate aim, but in others concerning a 

discrimination on the basis of sexual orientation, it has held that the respect of traditional 

values cannot be a reasonable justification for difference in treatment533. Assessing the 

proportionality between the legitimate aim and the difference in treatment means that the 

Court analyses whether the treatment is “suitable and necessary to realize the aim 

pursued”534. It implies that “the more serious the difference in treatment is deemed to be 

then the greater the reason required from the state to justify it must be”535.  

The test of proportionality is widely influenced by the margin of appreciation of a 

State, which varies according to the circumstances, such as the existence of common laws 

among other CoE Contracting States. A wide margin of appreciation is considered in cases 

concerning social security regulations. For example, in cases about differences present for 

 
529 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, p. 1014. 
530 Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human 
Rights, pp. 779-780. 
531 Ibid, p. 781. 
532 Ibid.  
533 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, pp. 1016-
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534 Ibid, p. 1017. 
535 Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human 
Rights, p. 784. 
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a long time, the Court does not recognise a discrimination, if there has been a gradual 

improvement of the disadvantaged group, such as women receiving lower pensions 

compared to men. If there was no change or it was obstructed, the Court will assess 

differently536. However, in cases concerning serious discriminations, the margin of 

appreciation becomes narrower and the review of justification stricter. These serious 

discriminations concern “vulnerable, stigmatised groups, or […] groups which have for a 

long time been subjected to discrimination”537 and are analysed under the very weighty 

reasons test. In case of this test the Court may not pursue any justification review, it directly 

assesses the violation of Article 14. When it does so, the test implies that the burden of 

proof for the justification is on the respondent State and that the Court reviews its arguments 

by setting high demands for the legitimacy of the aim pursued and proportionality of the 

difference in treatment. The State must also demonstrate that the suspect ground for the 

difference in treatment is unavoidable in order to apply its legislation. The very weighty 

reasons test is applied to certain grounds, defined as suspect grounds, which are: race and 

ethnicity, nationality, birth or origin (illegitimacy/adoption), sex/gender, sexual orientation, 

religion and mental or physical disability, chronic illness and HIV- positive status538. Taking 

into account the case under discussion, M v France, the most relevant suspect grounds are 

sex/gender and disability and illness.  

 

Can M’s surgeries be considered discriminatory against a vulnerable individual? 
 

In M v France, Article 14 is not invoked by the applicant, and it was never 

mentioned by the Court in its decision. However, it is relevant, since the case also involves 

discrimination against intersex persons. In this specific case the discrimination is visible in 

the multiple medical interventions and treatments that the victim had to experience in order 

to “correct” their uncertain status as “pseudohermaphrodite”539. The prohibition of 

discrimination can be found only in the third intervention submitted by the Equality Law 

Clinic of the Université de Brussels and the Human Rights Centre of the Ghent University. 

At first glance, it might seem that M v France cannot be inserted in one of the suspected 

grounds previously described, since there has been no precedent in front of the European 

 
536 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, p. 1018. 
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Court of Human Rights. This is why the Court should take an innovative approach and 

abandon the passive and uninfluential stance that it took in its judgment. M v France can 

be inspected focusing on the main reason of the medical treatments: sex characteristics. M 

was forced to undergo five surgeries and various subsequent treatments because of their 

sex characteristics, which encompass sex chromosomes, internal and external sex organs, 

hormone levels, muscle mass, body hair and many other aspects540. Sex characteristics can 

be included in the sex category and, therefore, they are implicitly protected by the provision 

on the prohibition of discrimination. If this reasoning is applied by the Court, it would 

constitute the first use and consideration of sex characteristics in the suspect ground of sex. 

It would be a novelty for the interpretation of the Convention and represent a valuable 

precedent for future cases concerning sex assignment interventions on intersex persons. 

The Court already used this method to add sexual orientation, in 1999, and gender identity, 

2015, to the suspect grounds for discrimination of Article 14541. Furthermore, the categories 

protected by Article 14 include groups and individuals who are considered as vulnerable. 

The intersex people, including M, are part of the LGBTI community, which has been 

declared to be in vulnerable conditions542. In fact, the Court stated in MC and AC v Romania 

that “the LGBTI community in the respondent State finds itself in a precarious situation, 

being subject to negative attitudes”543. Therefore, the LGBTI community falls within the 

criteria of the concept of vulnerable groups of Article 14. Moreover, the Court affirmed that 

“children and other vulnerable individuals, in particular, are entitled to effective 

protection”. Thus, it included children in the vulnerable groups category. Therefore, this 

reasoning brings a different understanding of the discrimination on intersex people, that M 

experienced. They are part of the LGBTI community, as the “I” stands for intersexuality, 

and the majority of sex-”normalising” surgeries is performed during infancy. This approach 

represents a more appropriate way to address M’s case compared to the ECtHR’s judgment. 

It takes into consideration the vulnerability of M, who was just a newborn in the first 

surgeries and as a teenager had the ability to express their opinion in later surgeries, but 

they were never listened.  

By considering the sex characteristics as suspect ground and, therefore, by applying 

the very weighty reasons test, the Court can address the main objectives of the intersex 

 
540 Equality Law Clinic (Université de Bruxelles) and Human Rights Centre (Ghent University) 
(2021). Observations écrites en qualité de tiers-intervenants - Affaire M. c. France (req. n°42.821/18), p. 1. 
541 Ibid, p. 5. 
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advocacy: recognition, universality, equality, visibility, clarity and human dignity. The 

ECtHR would then contribute to reduce the confusion between sex characteristics, gender 

identity and expression and sexual orientation, to officially affirm the heterogeneity of sex 

characteristics and raise awareness on the suffering of intersex people in sex-”normalising” 

procedures and their structural dehumanisation544. Furthermore, the categorisation of 

intersex people as vulnerable helps to expose the stereotypes behind these medical 

treatments and sheds light on the fact that they mainly involve minors, in particular children 

and newborns545. The Court has also the chance to underline the intersectional aspect in the 

discrimination of intersex people recognising that “race, age, gender, disability, class, 

sexual orientation or other social identities are permeable, and that discriminatory practices 

and measures can conflate and overlap”546. Therefore, the difference in treatment 

demonstrates the intersectional discrimination of the medical treatment of M.  

This aspect is also present in the pathologisation of intersex persons in the medical 

literature. For instance, Mouriquand et al. (2016) claimed that sex-”normalising” surgeries 

are performed in order to: 

restore functional genital anatomy to allow future penetrative intercourse (as a male 

or a female), facilitate future reproduction (as a male or a female) when possible, 

reduce urological hazards related to abnormal genito-urinary anatomy, that is 

urinary tract infections, with potential upper urinary tract consequences and urinary 

incontinence, avoid fluid or blood retention in vaginal or uterine cavities, avoid late 

virilization at puberty in individuals raised as girls or breast development in 

individuals raised as boys, reduce the risk of gonadal cancers, foster development 

of “individual” and “social identities,” avoid stigmatization related to atypical 

anatomy, To respond to the parents’ desire to bring up a child in the best possible 

conditions.547  

 
544 Equality Law Clinic (Université de Bruxelles) and Human Rights Centre (Ghent University) (2021). 
Observations écrites en qualité de tiers-intervenants - Affaire M. c. France (req. n°42.821/18), p. 5. 
545 Ibid, p. 6. 
546 Menezes Queiroz, B. (2023). Who fits the stereotype? Gender discrimination within the ECHR. CGSL 
Working Papers, 3, p. 18. 
547 Mouriquand, P.D.E. et al (2016). Surgery in disorders of sex development (DSD) with a gender issue: If 
(why), when, and how?. 
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This medical attitude highlights the discrimination of intersex people based on sex 

characteristics and social stereotypes. The Court should ,then, limit and contrast this 

pathologisation damaging the future prospects of M and many other intersex persons.  

 

Adopting a new approach on discrimination: anti-stereotyping 
 

In addition to the medical viewpoint, the ECtHR should also take into consideration 

the opinion of the Parliamentary Assembly of the Council of Europe, which exhorts 

Contracting States to: 

with regard to combating discrimination against intersex people, ensure that anti-

discrimination legislation effectively applies to and protects intersex people, either 

by inserting sex characteristics as a specific prohibited ground in all anti-

discrimination legislation, and/or by raising awareness among lawyers, police, 

prosecutors, judges and all other relevant professionals, as well as intersex people, 

of the possibility of dealing with discrimination against them under the prohibited 

ground of sex, or as an “other” (unspecified) ground where the list of prohibited 

grounds in relevant national anti-discrimination provisions is non-exhaustive.548 

In light of this Resolution the Court should analyse M’s case as an approach that 

will constitute a precedent for future similar cases concerning intersex persons and that 

takes the recent developments in society into account. The Resolution constitutes a pushing 

factor to pursue the evaluation of the difference in treatment of intersex people by following 

the very weighty reasons test or the new method recently developed by the European Court 

of Human Rights: anti-stereotyping.  

Anti-stereotyping is a novel approach developed by the Court and aimed at tackling 

deep-rooted discrimination, especially discrimination caused by gender stereotypes. It is 

considered as the method which has the potential to uncover and contest the patterns 

leading to structural discrimination, which is overlooked in the normal approach of Article 

14 taken by the Court549. Gender stereotypes are described as “preconceived attributes, 

behaviours, or characteristics possessed, or roles that are or should be performed, by men 

 
548 Parliamentary Assembly Council of Europe (PACE) (2017). Resolution 2191 on Promoting the human 
rights of and eliminating discrimination against intersex people, para 7.4. 
549 Menezes Queiroz, B. (2023). Who fits the stereotype? Gender discrimination within the ECHR, p. 9. 
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and women, respectively”550 and express deep-rooted gendered power relations. The 

elaboration of the anti-stereotyping approach can be found in the judgment of Carvalho 

Pinto de Sousa Morais v Portugal. The applicant is a woman in her fifties, who was victim 

of medical negligence and cannot have any sexual intercourse and suffers from pain, 

incontinence, limited mobility and severe depression resulting from a failed gynaecological 

surgery. She brought her case in front of national courts. The Portuguese Supreme 

Administrative Court deemed her current health status as not overly critical, because the 

applicant is already fifty years old and has two children and, therefore, sexuality is no 

longer important in her life and now her main goal is taking care of her family551. Judge 

Motoc criticizes the Court’s attitude on the case in her Concurring Opinion, where the two 

steps of the anti-stereotyping approach are described: naming the stereotype and contesting 

the stereotype552. In the first step the Court must identify and recognise the stereotype. As 

Judge Motoc explained, “what is wrongful has to be diagnosed as a “social harm”; 

otherwise it will not be possible to determine its treatment and bring about its 

elimination”553. This means that the judges have to overcome their internalized biases and 

research into a more complex reality554. The second step envisages that the Court must fight 

against the stereotype. The most important aspect of this step is that the Court avoids the 

use of the comparability test because it is not suited for cases concerning stereotyping. The 

ECtHR should apply, the disadvantage test instead. The only requirement of the test is the 

need to “prove that the stereotypes are harmful to the group to which the applicant belongs 

and that the rule or practice applied by the State is based on such stereotypes”555. Therefore, 

it is less difficult to prove the discrimination of the applicant in cases regarding structural 

discrimination and stereotyping. In M v France, the discrimination that M suffered and still 

suffers from, is caused by gender stereotypes. The idea of sex as binary (male and female), 

the idea that M will be female, the idea that M’s intersexuality had to be a secret for 

everyone (even themselves) and many more aspects of M’s case are all engraved in gender 

 
550 Renzulli, I. (2023). Discrimination and gender stereotypes in judicial decisions: The jurisprudence of the 
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stereotypes, such as the fact that “you can make a hole but you can’t build a pole”556 

representing the main reason for their treatments. Furthermore, M’s intersexuality is 

pathologized and doctors have held a paternalistic approach on their “condition”, which 

pushed them to believe that treatments could improve their future heterosexual marriage 

and life as a “complete” woman. 

Therefore, the European Court of Human Rights was fully entitled to address M v 

France under Article 14 of the Convention. Even if M did not invoke the provision, the 

Court could take the prohibition of discrimination into consideration and include it in its 

analysis of the case, since Article 14 must be raised with a substantial provision of the 

Convention. Moreover, the application of an analysis based on the anti-stereotyping 

approach, the inclusion of intersex people among vulnerable groups and the consideration 

of sex characteristics as part of the sex/gender category of suspect grounds contribute to 

the use of Article 14 as a way to “communicate important messages about eradicating 

prejudice and intolerance on the part of state authorities in relation to violence committed 

by them, but also as regards the states’ duties and responsibilities with respect to violence 

committed by private actors”557. It would also provide a valuable precedent for future cases 

involving intersex applicants. 

 

 

3.4 Articles 6, 13 ECHR and the pensée dominante: 
remedies and a different take on intersex visibility in society 
 
 

Articles 6 and 13 ECHR: how to remedy violations of human rights 
in M v France 

 
Articles 6 and 13 in the Convention 
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In their application M invoked also Article 6 of the European Convention on Human 

Rights, which states:  

1. In the determination of his civil rights and obligations or of any criminal 

charge against him, everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law. 

Judgment shall be pronounced publicly but the press and public may be 

excluded from all or part of the trial in the interests of morals, public order 

or national security in a democratic society, where the interests of juveniles 

or the protection of the private life of the parties so require, or to the extent 

strictly necessary in the opinion of the court in special circumstances where 

publicity would prejudice the interests of justice. 

2. Everyone charged with a criminal offence shall be presumed innocent 

until proved guilty according to law.  

3. Everyone charged with a criminal offence has the following minimum 

rights: 

(a) to be informed promptly, in a language which he understands and in 

detail, of the nature and cause of the accusation against him; 

(b) to have adequate time and facilities for the preparation of his defence; 

(c) to defend himself in person or through legal assistance of his own 

choosing or, if he has not sufficient means to pay for legal assistance, to be 

given it free when the interests of justice so require; 

(d) to examine or have examined witnesses against him and to obtain the 

attendance and examination of witnesses on his behalf under the same 

conditions as witnesses against him; 

(e) to have the free assistance of an interpreter if he cannot understand or 

speak the language used in court.558 

Article 13 is also relevant to M v France because it envisages that: 

Everyone whose rights and freedoms as set forth in this Convention are 

violated shall have an effective remedy before a national authority 

 
558 European Convention on Human Rights (ECHR). (1950). 
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notwithstanding that the violation has been committed by persons acting in 

an official capacity.559 

The two Articles will be taken into consideration together, since their analysis can 

provide a different view on M v France. Article 6 guarantees the right to a fair trial and 

protections to the accused persons, in this analysis, however, only the first paragraph will 

be considered. And Article 13 entails the right to an effective remedy.  

 

Article 6(1): understanding the right to access to court 
 

Article 6 is inspired by Articles 10 and 11 of the Universal Declaration of Human 

Rights and Article 14 of the International Covenant on Civil and Political Rights. A similar 

provision is present in Article 8 of the American Convention on Human Rights, Article 7 

of the African Charter on Human and Peoples’ Rights and Articles 47 and 48 of the Charter 

of Fundamental Rights of the European Union. Alongside Article 6 the Convention 

envisages a more extensive protection of rights involved in criminal proceedings in 

Protocol 7, in particular Articles 3 and 4560. Article 6 ECHR entails different aspects of civil 

and criminal proceedings. The first applies to proceedings concerning criminal charges and 

civil rights and obligations whereas the second and third paragraph of the provision address 

exclusively proceedings involving criminal charges561.  

For the case M v France only the first paragraph will be taken into consideration, 

since it was the only one invoked. Article 6(1) codifies the right of access to a court. It was 

first developed in Golder v UK, where the Court affirmed that Article 6 needs to be 

interpreted in the light of the fundamental principle of international law, namely that there 

must be a possibility to submit a civil claim to a judge and the principle of international law 

that prohibits the denial of justice. In its reasoning the ECtHR did not impose new 

obligations on the Contracting States, it analysed Article 6 by looking at the aims of the 

Convention. In fact, the Court quoted the Preamble of the Convention stating that the rule 

of law was part of the common heritage of the CoE Contracting States and that rule of law 

cannot exist without the access to courts562. The right to of access to a court is an essential 
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aspect of the rule of law563. With this reasoning the intent of the Court is to keep the states 

from diminishing the guarantees of Article 6 by restricting or abolishing judicial 

proceedings, including obstacles to the execution of a judgment, which is considered to be 

part of judicial proceedings. By including also the execution of a judgment, paragraph 1 of 

Article 6 overlaps with the provision of Article 13 on the right to an effective remedy. 

However, Article 6 encompasses also the right of recourse and it applies to all judgments 

on civil rights and obligations564. Moreover, the right to access to court also entails the 

facilitation of the applicant to “present his case properly and satisfactorily”565 and the 

existence of an independent and impartial national court with the required jurisdiction to 

decide on the case566. An independent tribunal ensures the separation of the judiciary from 

possible influences on the case, from the executive and from the parties. Requirements for 

establishing the independence are the way in which its members are appointed and the 

existence of guarantees against outside pressures. An impartial tribunal means that it must 

be transparent, it must decide without any bias or prejudice.  

There might be restrictions to the right to access to court. These limitations, which 

are dictate by law or applied by the courts, must not limit the access to court in a way that 

the right is obstructed. A limitation must pursue a legitimate aim and express 

proportionality between the aims and the means employed to pursue them. The application 

must be proportional and non-arbitrary. The proportionality depends on various aspects, 

such as the regulation of activities in the public sphere or international standards. 

Limitations can also be imposed by legislation with a retroactive effect567.  

 

The right to access to court in M v France 
 

In M v France, the national courts justify the statute of limitations on the basis of 

laws that entered into force in 2006 and 2017, which corresponds to more than ten years 

after the last intervention, which M underwent. The justification of the fall of the statute of 

limitations was not only based on a law created much later than the facts, but it was also 

influenced by personal prejudices of the judges, who were not aware of the multiple aspects 
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of the life experience of an intersex person and did not take into consideration the 

peculiarities of M’s condition. Therefore, the national courts retained that M’s application 

was inadmissible568. The Court de cassation rejected M’s appeal because the statute of 

limitations expired in 2005 and the pensée dominante could not constitute an 

insurmountable obstacle, which would hinder the expiration as it is stated in Articles 7 and 

8 of the French Criminal Code modified in 1998 and 2006569. M, subsequently, lodged an 

application in front of the European Court of Human Rights and invoked Article 6(1) by 

affirming that the decision not to conduct an investigation with “constitution de partie 

civile”570 represents a violation of their right to access to court571. The French government 

retains that there was no violation of the provision, since the imposition of the statute of 

limitation is fundamental to prevent injustices by allowing tribunals to decide on old cases 

with insufficient evidence. Moreover, M could have sought and could still seek justice by 

addressing their case to a civil court, which could still decide on the civil matter of the 

complaint and where the statute of limitations expires only when their health status is 

consolidated. Therefore, if M claims that their health is not in a stable condition, the statute 

of limitations cannot expire. The ECtHR holds a similar opinion to France. Article 6 is not 

violated, when there is a possibility of recurring to another court, in this case to a civil court. 

Furthermore, the statute of limitations under the French Civil Code expires after twenty 

years, providing that the case concerns violence committed on a minor. Therefore, the Court 

retains that the claim is ill-founded and there is no violation of Article 6(1) 572. 

 

Article 13: understanding the right to an effective remedy 
 

Contrary to Article 6, Article 13 was not invoked by M in their application, nor it 

was cited by the Court. However, it holds importance when considering Article 6(1) in 

relation to M v France. Article 13 envisages the right to an effective remedy. A similar 

provision is present in Article 8 of the Universal Declaration of Human Rights, Article 2(3) 

of the International Covenant on Civil and Political Rights and in Articles 47 and 25 of the 

Charter of Fundamental Rights of the European Union and the American Convention on 
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Human Rights respectively573. In the European Convention on Human Rights, Article 13 is 

considered to be one of the most obscure provisions due to its unclear language. The 

provision relates to the subsidiarity principle, “according to which the Convention system 

is subsidiary to the primary responsibility of national constitutional systems for 

safeguarding fundamental rights”574. Therefore, Article 13 imposes the respect for human 

rights primarily inside the Contracting States and secondarily in the ECtHR. It is an 

additional guarantee aimed at ensuring that the rights of an individual are safeguarded. The 

best way to avoid violations of this provision is to incorporate the Convention into national 

law and to guarantee the appropriate legal remedies for the same provision, at least in 

substance575. Contrary to the other international human rights treaties, the right to an 

effective remedy in the Convention has an ancillary character, similar to Article 14 ECHR. 

It can only be raised with one or more substantive rights of the Convention or of the 

Protocols, as the Article states “whose rights and freedoms are set forth in this 

Convention”576. The provision contains similarities with Article 35 on the admissibility 

criteria for applications lodged by individuals. In fact, the two Articles refer to the existence 

of an effective remedy in national courts, but Article 13 “establishes an ‘additional 

guarantee’ for an individual”577. It investigates the way in which “individuals can obtain 

relief at the national level for violations of their Convention rights before having to recourse 

to the European Court of Human Rights”578. In its case law the Court has developed 

methods to analyse potential violations of the provision. One of these tests is called the 

arguability test. It investigates the existence of an arguable claim made by the individual 

and it is analysed case-by-case. This test on the assessment of the substance of claims can 

be associated with the manifestly ill-foundedness test. However, the former is applied in 

the merits and the latter at the admissibility stage. It also shares similarities with the genuine 

and serious requirement of Article 6(1). However, Article 6(1) concern a claim over any 

civil right or obligation in front of a national tribunal, whereas Article 13 does not 

exclusively consider disputes in front of tribunals579.  
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The effective remedy required by Article 13 must be “effective in practice as well 

as in law”580, it must be binding, hinder the alleged violation or its continuation or ensure 

adequate compensation for any violation that has already occurred. The Court also 

considers specific criteria for conducting investigations, compensation payments to 

relatives of the victim and the proportionality of the compensation, since is some cases a 

pecuniary compensation may not be enough as remedy581. This still envisages a margin of 

appreciation on States in devising the means of redress to respect Article 13582. Article 13 

also includes the right to an investigation. The standards of investigation under this 

provision were influenced by the development of the obligation to investigate under 

Articles 2 and 3. They entail the independence of the person responsible of conducting the 

investigation from the applicants, the capability of the responsible person to gather and 

secure the evidence necessary to identify the perpetrator. Further criteria include 

promptness and reasonable expedition, as well as the presence of public scrutiny of the 

investigation583. Moreover, as previously mentioned, Article 13 is similar to Article 35(1), 

in the respect that they both acknowledge the existence of remedies. The Court also 

specifies that “the concept of an ‘effective’ remedy as required under Article 35(1) 

corresponds to the alternative nature of the obligations under Article 13, namely, either the 

duty to prevent an alleged violation through expediting a decision by the courts, or the duty 

to provide adequate redress for delays”584. Following this reasoning, in some cases, the 

ECtHR analysed both provisions and it adopted the same approach for both Articles. For 

instance, in Dogan and Others v Turkey, the Court found that Turkey failed to provide 

adequate compensation for the applicants’ Convention complaints and at the same time it 

confirmed a violation of Article 13585. As previously discussed, the right to an effective 

remedy must be invoked with a substantive provision of the Convention. It was mainly 

invoked alongside Articles 3, 6 and 8. In its case law the Court did not define a difference 

between the procedural obligation to investigate of Articles 3 and 13, in some cases it did 

not analyse a possible violation of Article 13 and in others it recognised both violations. 

Articles 13 and 6 have been considered to present similar obligations in relation to the 

length of the proceedings and the Court expresses itself mainly on Article 6 without 

 
580 Harris, D. et al (2023). Harris, O’Boyle and Warbrick: Law of the European Convention on Human 
Rights, pp. 760. 
581 Ibid.  
582 van Dijk, P. et al (2018). Theory and Practice of the European Convention on Human Rights, pp. 1041. 
583 Ibid, pp. 1043-1044. 
584 Ibid, p. 1046. 
585 Ibid.  
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referring individually to the other. In cases involving Article 8 and 13 the Court addressed 

them in two different parts, but it did not provide guidelines to when the two Articles can 

be analysed together or separately586.  

 

How can the violation in M v France be remedied? 
 

In M v France Article 13 has not been invoked, only Article 6(1). One question that 

may arise from the case is whether it would have brought more success to M to have based 

its application on Article 13 and not Article 6. This issue derives from the fact that M 

focused on the right to access to court of Article 6, which was hindered by the refusal to 

initiate an investigation. However, this minor aspect of Article 6 does not address the 

remedies that M may have attained, if their case had been considered by national courts. 

As discussed earlier, Article 13 can be taken into consideration with Article 3 and it would 

then focus on the lack of effective investigation, which is the main aspect of M’s complaint. 

The conduct of an effective and thorough investigation is not the sole possible remedy. 

Therefore, the Court should have investigated the various ways in which the violation can 

be compensated. In particular, these different remedies can be analysed under Article 13 

and 41, which addresses the right to just satisfaction focusing on how appropriate remedies 

can be guaranteed to the victim. Moreover, alongside Article 13 and 41, it is vital to consider 

the prohibition of torture, inhuman and degrading treatment of Article 3, which constitutes 

the main basis for different ways to remedy an ill-treatment, since the violation of the 

provision entails a gross violation of an international human right, especially when the ill-

treatment is considered as a systematic practice587.  

The Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

Victims of Gross Violations of International Human Rights Law and Serious Violations of 

International Humanitarian Law, a Resolution by the United Nations General Assembly 

(UNGA), envisage the duty to investigate, the duty to persecute the person allegedly 

responsible for the violation and the duty to cooperate among States588. The UNGA 

 
586 Ibid, pp. 1047-1059. 
587 Alaattinoğlu, D. and Rubio-Marín, R. (2019). Redress for Involuntarily Sterilised Trans People in 
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pp. 705-732. 
588 United Nations General Assembly (UNGA) (2005). Resolution 60/147: Basic Principles and Guidelines 
on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights 
Law and Serious Violations of International Humanitarian Law (16 December 2005). A/RES/60/147, para 
4. 
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Resolution also encompasses the prohibition to impose statutes of limitations on gross 

violations of international human rights589. These remedies must be “(a) Equal and 

[guarantee] effective access to justice; (b) [grant] Adequate, effective and prompt reparation 

for harm suffered; (c) [allow] Access to relevant information concerning violations and 

reparation mechanisms”590. In terms of types of remedies that should be accessible to the 

victim, the Resolution identifies five different types: restitution, compensation, 

rehabilitation, satisfaction and guarantees of non-repetition. Restitution relates to the return 

to the original situation before gross violations of human rights for the victim. Examples 

are the restoration of liberty, enjoyment of human rights, the return of property and many 

others. The second type of remedy is compensation that “should be provided for any 

economically assessable damage, as appropriate and proportional to the gravity of the 

violation and the circumstances of each case”591. It should be calculated on the basis of the 

mental or physical harm, loss of earning potential, costs required for medicines and medical 

services and moral damage592. Rehabilitation involves “medical and psychological care as 

well as legal and social services”593. Satisfaction includes multiple aspects, such as the 

cessation of continuing violations, the verification of the facts and the public disclosure of 

the truth, an official declaration in order to restore the dignity of the victim, public apology, 

judicial and administrative sanctions and many others594. Finally, guarantees of non-

repetition entail measures aimed at preventing future violations. Examples of this are the 

provision of human rights education in all sectors of society, the promotion of the respect 

of ethical norms and international standards, the promotion of mechanisms aimed at 

preventing and monitoring and the review of laws contributing to gross violations of 

international human rights595.  

The Court could then refer to the Basic Principles in order to elaborate an 

appropriate approach to cases concerning the sex-”normalising” surgeries performed on 

intersex persons as well as  M’s case. It can take inspiration from the judgments of the Inter-

American Court of Human Rights (IACtHR), which develops innovative approaches to 

critical cases. One of the most important cases is IV v Bolivia. The case involves a refugee 

woman who was sterilised soon after the birth of her child in the hospital. The sterilisation 
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was performed after a critical birth and it was not agreed to by IV at any point in her labour 

and she did not receive any information about it596. The dynamics of the case are similar to 

the forced sterilisations of Roma women in Eastern Europe. The IACtHR found the Bolivia 

responsible for the ill-treatment and imposed the following reparations:  

- Rehabilitation: Bolivia must provide “adequate care for the victim’s physical and 

psychological ailments, according to her gender specificity and history”597. The 

State is obliged to “provide medical care to I.V., free of charge, through its 

specialized health institutions and immediately, adequately and effectively, 

specifically in the area of sexual and reproductive health, as well as psychological 

and/or psychiatric treatment, including the free supply of any medicines she might 

eventually require, taking into account her conditions”598. She must, then, receive 

treatments based on the specificities of her psychological, sexual and reproductive 

health, including the provision of specific medicines. Furthermore, the 

psychological treatment must be tailored for victims of similar ill-treatments and 

the victim’s family must be provided psychological support likewise599.  

- Satisfaction: the State must publish a notification of its judgment and it must 

“organize a public act to acknowledge international responsibility for the facts of 

this case”600 which must be declared at the presence of the Senate and the victim 

within a year from the judgment. 

- Guarantees of non-repetition: Bolivia must implement “the obligation of active 

transparency in relation to the sexual and reproductive health care services”601. 

Therefore, it must adopt measures to provide the maximum amount of information 

to the public, which has to be complete, comprehensible, up to date and guaranteed 

in an accessible language. Moreover, it must ensure the “prior, free, full and 

informed consent of women is obtained in the case of procedures that involve 

sterilization”602 by designing informative materials, which must be present in 

hospitals and provided to patients and medical personnel. Furthermore, Bolivia 

must produce a yearly report for three years since the production of these 

 
596 IV v Bolivia (IACtHR, 30 November 2016), paras 63-64, 68-69. 
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 121 

informative materials and it must design appropriate education and training 

programs for medical students and professionals603. 

- Compensation: Bolivia has to provide redress to the victim for her pecuniary and 

non-pecuniary damages. The compensation constitutes a remedy for IV’s loss of 

earnings, her expenditures of medical and psychological treatments and the costs of 

the domestic and international legal proceedings 604. 

The IACtHR judgment on IV v Bolivia is symbolic and constitutes a fundamental 

example for cases involving victims of forced sterilisation regardless of their gender and 

sex. It must be noted that in M v France and IV v Bolivia the remedial measure of restitution 

cannot be achieved. This is due to the fact that the results of the received ill-treatment are 

irreversible. Consequently, there is no treatment that could restore the victims’ condition to 

pre-operative state605.  

An approach similar to IV v Bolivia has been adopted by the Committee on the 

Elimination of Discrimination against Women in AS v Hungary. The case concerns a Roma 

woman who was sterilised without her consent after giving birth. In its Views, the CEDAW 

Committee advises Hungary to provide compensation for the damages caused and to take 

measures to ensure the prohibition of discrimination in healthcare, in access to education 

and information and in matters relating to marriage and family relationships. It also 

suggests to revisit domestic legislation by guaranteeing the possibility to give an informed 

consent and by respecting international guidelines. Hungary should also monitor health 

centres, hospitals and clinics and establish appropriate sanctions in cases of forced 

sterilisation606. Alongside promoting innovative remedial measures, the Inter-American 

Court of Human Rights retains that the forced sterilisation of women “constitute[s] 

violations of women’s rights to personal integrity; personal freedom; private and family 

life; access to information and rights to found a family, as well as the right to be free from 

cruel, inhuman and degrading treatment contrary to human dignity”607. This judgment and 

the IACtHR judgment on IV v Bolivia constitute a model for the European Court of Human 

Rights, which should review M v France from a similar perspective.  

 
603 Ibid, paras 340-342. 
604 Ibid, paras 355, 357. 
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607 Alaattinoğlu, D. and Rubio-Marín, R. (2019). Redress for Involuntarily Sterilised Trans People in 
Sweden against Evolving Human Rights Standards: A Critical Appraisal, p. 7. 
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As discussed earlier, the sex-”normalising” procedures on intersex children, 

performed without their consent or the consent of the parents or legal guardians, represent 

violations of Articles 3, 8 and 14 ECHR, the prohibition of torture, inhuman and degrading 

treatment, right to respect for private and family life and the prohibition of discrimination 

respectively. Therefore, due to the gravity of the case, the European Court of Human Rights 

should not only focus on its traditional approach of assessing the violation of one provision 

and establishing a single way of remedy, which is compensation. It should also analyse M 

v France in the light of the Basic Principles and case law from similar cases, even in front 

of other regional courts and international mechanisms of redress, since it fosters a more 

appropriate response to the serious violations of human rights that intersex persons face. 

The European Court of Human Rights should adopt remedies such as the provision of 

medical and psychological support to the victims based on their physical and mental health, 

public apologies from France and the provision of extensive information in the form of 

leaflets and other publicly accessible documents available in a clear and unambiguous 

language. It also constitutes an opportunity for the Court to support a legal ban of non-

therapeutic operations on intersex children and to impose changes in the training courses 

for medical personnel.  

Following this innovative approach the Court has also the chance to promote or at 

least support the development of a compensatory mechanism for victims of interventions 

similar to the ones M was subjected to by taking inspiration from the Swedish 

compensatory mechanism for trans people who were victims of forced sterilisations. In 

2018 Sweden introduced the Compensatory Act aimed at providing compensation to any 

trans person who was forcibly sterilised in order to have their chosen gender recognised. 

The mechanism is activated for any person who applied for a change of legally registered 

gender between 1972 and 2013 and underwent the sterilisation procedure. It is a way to 

avoid trials that may recall past traumas for the victims608.  

The innovate approach on M v France would also set a standard for future cases on 

the same issues and it would influence the CoE Member States by pushing them to 

understand the particularities of the intersex life experience. It could also pave the way for 

more detail- and case-oriented judgments, which would then provide better solutions to 

multiple issues, such as forced sterilisation of women, forced gender-assigning and 

 
608 Ibid, p. 23. 
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sterilising operations on intersex people and forced gender reassigning and sterilising 

interventions performed on trans people in order to obtain a legal recognition of their 

chosen gender.  

 

 

Pensée dominante: a new concept to describe the critical situation of 
intersex persons in society 

 
Pensée dominante in M v France 

 
The concept of the pensée dominante has no legal character, but it is important when 

the Court considers cases of sex-”normalising” surgeries performed on intersex children. It 

is a term developed by M in their application in front of the cour d’appel d’Angers and the 

Cour de cassation, where they described “le poids de la pensée dominante”609, the weight 

of the dominant thought. The pensée dominante describes the state in which M and their 

parents found themselves in. The parents received only fragmented and fallacious 

information on M’s condition, the doctors communicated only the indeterminate sex of the 

newborn and declared that the parents were obliged to choose one of the two sexes. For the 

physicians, the only possible option was the female sex because the procedures could be 

easily performed. Due to this limited information M and their parents could not understand 

the consequences of the mutilations to which M was subjected. The victim started to 

comprehend the reality of their condition only in 2000 thanks to the interception of the 

letter of Dr Da, one of their surgeons. Before that event, it was impossible for M to 

understand their situation and the nature of those interventions because of the lack of exact 

information about their state and the impossibility to have access to their medical 

records610. France approved a law on guaranteeing free access to medical records only in 

2002 and M was always rejected by doctors when asking for supporting in collecting their 

records. M had to wait until 2014, when they met the psychologist T.R and fully 

comprehended their condition, the extent of the mutilations that they underwent, and the 

chance to submit a criminal complaint to remedy the damages611. Based on this situation 

 
609 M v France App No 42821/18 (ECtHR, 26 April 2022) para 23. 
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M affirmed that there was an “obstacle insourmontable à l’exercice de ses poursuites” 612, 

an insurmountable obstacle to the institution of legal action. Therefore, the applicant 

wished that the statute of limitations would starts from the year 2000, when they discovered 

their real state613. However, the proposition of the pensée dominante as an insurmountable 

obstacle was rejected by the two national courts, which retained that M still had the 

possibility to address their case to a civil court and seek justice. In fact, the domestic courts 

declare that the pensée dominante describes a society at a given time and, therefore, it is 

too subjective and cannot constitute an insurmountable obstacle to the pursuit of legal 

proceedings. It is also considered as an excuse, since the applicant was perfectly able to 

obtain all the medical information that would have helped in filing a complaint before the 

expiration of the statute of limitations614. Furthermore, France claimed that M had and still 

has access to civil courts, since the statute of limitations did not expire, it starts from the 

moment in which their health status becomes consolidated. France’s opinion was supported 

by the Court in its decision, which did not find any reason to decide the case in the merits615. 

In adopting this stance, the European Court of Human Rights does not properly address the 

pain and trauma experienced by the applicant, M. The idea of the existence of the pensée 

dominante is completely ignored and considered just as a futile excuse, which was used to 

justify a complaint filed too late.  

 

Stories of intersex persons documenting stigma and prejudices 
 

In reality the pensée dominante does not constitute a futile reason but describes 

living conditions of intersex people in our contemporary societies. One of the few studies 

conducted in France and the only one present in the official government website was carried 

out by Collectif Intersexe et Allié.e.s – OII Europe in 2019616. It was a small-scale survey 

on sixty-nine intersex persons, mainly young people, who revealed the negative 

consequences on their physical and mental health of the medical treatments that they 

underwent. In the survey, the majority of the respondents followed hormonal treatments 
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intersexes-et-alliees-oii-france-sur-la-sante-la-sante-des-personnes-intersexes [Accessed 6 Nov. 2024]. 
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and were subjected to invasive examinations without general anaesthesia. It also revealed 

a huge dissatisfaction on the intervention results and highlighted harmful consequences on 

their sexual life alongside psychological traumas and issues with their self-confidence and 

perception of their bodies. Due to these effects, they avoid visiting doctors. Furthermore, 

most of the respondents retain that the medical professionals used stigmatising and 

downgrading terms to describe their intersexuality and they did not possess the necessary 

training and education to take care of their Variation of Sexual Development617. This is also 

shown in the stories from the report #MyIntersexStory published by OII Europe in 2019. 

There is a widespread ignorance over intersex bodies that is kept by medical practitioners 

and government authorities. The story of a Belgian intersex person reveals that they were 

not feeling well because of the treatments and in response the doctors sent them to 

psychiatry. Their parents were informed that the problem lies with their children. The 

respondent lived in constant fear that their parents did not love them and was afraid of being 

mocked. The parents were forced to accept any decision taken by the doctors and the 

treatments on their child led to them developing a trauma. Moreover, the respondent was 

treated as an experiment and had to endure doctor visits where the room was full of students 

talking about their sexual organs and taking photos, which caused a feeling of 

embarrassment to them. They were kept under secrecy and this caused more and more 

physical and mental issues. Furthermore, the doctors blamed the mother for the condition 

of the respondent, who is still facing the harmful side-effects, such as painful glandular 

masses618. A similar medical attitude is applied on intersex foetuses. This is supported by 

the story of a mother, who found out to be pregnant with a foetus presenting one extra X 

chromosome in 2009. She was told to accept an abortion, considered as the standard 

procedure, since the foetus was expected to develop into a freak, a monster, a nature’s fault, 

a person incapable of living on its own and a boy with such a small phallus that it would be 

better to get rid of it. The parents also faced ignorance and discrimination when applying 

for primary and elementary school, because the teachers did not want to admit their child 

or refused to recognise their gender fluidity of the child. These parents represent the 

positive outcomes of being well-informed about the intersex life experience, since the 

mother decided not to resort to an abortion and the parents fought for securing a place in 

school for their child and for letting them enjoy any activity they wanted regardless of the 
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girl or boy character of those activities619. Also, the story about an intersex woman in France 

is worth mentioning. In 1999 she was subjected to surgery and subsequent treatments, with 

the goal to make her body look more female. She described ignorance and non-

understanding by the various doctors that she visited. They performed an intervention 

modifying her external sexual organs leaving her with a deep scar. Subsequently, she and 

her mother had to clean the surgery wounds, which resulted in a lasting feeling of shame 

and embarrassment. The respondent has been experiencing irregular and painful 

menstruation as a result of the hormonal treatments that she underwent, which caused a 

high concentration of male hormones in her body. During her multiple visits to 

gynaecologists and endocrinologists, the doctors aimed at fixing her by making her more 

female while ignoring her human dignity completely620. In in each of three stories the 

doctors’ attitude and their imposed treatments and interventions are identical to the medical 

approach in M’s case and in many other stories of intersex people. The physicians adopt a 

paternalist attitude, which is reinforced by the doctors’ sense of urgency to assign a sex to 

the child and by the belief that parents cannot understand complex medical information and 

uncertainty about their child’s sex621. It does not matter in which year the intersex person 

started visiting doctors, the pensée dominante, which is characterized by stereotypes and 

prejudices over non-binary sex, is always present and influences the medical professionals’ 

choices.  

 

The dominance of stereotypes in French law concerning sex-“normalising” 
surgeries 
 

The French society is not informed about the existence of intersex people. Even 

when protests happen, the general public does not know about them and the media does not 

share these events. Therefore, there is no general opinion on them. Some think that intersex 

people do not exists, while others consider them as monstrosities. Moreover, intersex 

people may physical violence and life-threatening situation because of their nature and, 

therefore, it is difficult to live as openly intersex622. This also makes the communication 

between intersex people and the assessment of their living conditions complicated. Even 
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the social ignorance fosters the pensée dominante and pursues secrecy and shame towards 

intersex people.  

Not only on a medical and social level, but also on a legal level the intersex people 

are ignored or insufficiently considered. In France there were neither common guidelines 

nor universal rules established by a public office, nor efforts to spread information about 

intersexuality. Only in 2021 did the French government approved the loi de bioéthique, law 

of bioethics. This new law envisages that a child presenting a variation of genital 

development must be referred to a centre specializing in special rare illnesses. The child 

must be closely monitored by a group of different medical experts, who establish the 

diagnosis of the child’s condition and identify the possible treatments, including the refusal 

of any therapy and their consequences and side-effects. All this information must be 

reported in the medical records of the patient, which must be thoroughly informed. 

Moreover, the medical team must guarantee psychological support to the patient and their 

parents. It should also provide enough time to parents to decide on the sex of their child 

and make information on the existence of associations specialised in the support of people 

with a similar condition available. The law also envisages the access to a programme of 

preservation of fertility. And the consent of the child must be systematically sought, 

especially when the child is able to express their willingness to take part in the decision623. 

In the loi de bioéthique the use of the term variations of genital development symbolizes 

the intention to adopt a more appropriate approach at intersex issues, however, it limits 

these variations to the genital aspect and excludes all the other intersex conditions at the 

same time. Moreover, the law does not prohibit interventions performed on intersex 

children, this decision is left to the discretion of the medical staff. And also, the question of 

which treatments are allowed or prohibited is left to the discretion of the medical 

personnel624. This missed chance to acquire authority over intersex surgeries fosters the 

monopolisation of the biomedical sphere. The French legislator completely avoided to 

adopt a stance on the issue, even in front of the evidence provided by a report conducted in 

2017 and presented in the Parliament. The report highlights a rise of 10% in the 

interventions of gonadectomy since 2006625. The coordinating doctor for the specialised 

centres, member of the French Association of urology and cited during the discussions for 
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the loi de bioéthique, justified the operations on intersex children as a way to address the 

psychological reasons of the parents and the baby. The doctor retains that the constant view 

of abnormal external genitalia on their child would represent a traumatic experience to the 

mother. Moreover, a normal appearance of the sexual organs is fundamental to ensure the 

development of the child’s sexual identity and it guarantees sexual intercourse with 

penetration626. It is, then, evident that even during the development of the loi de bioéthique 

the French Parliament was influenced by stereotypes, prejudices and gender roles presented 

by the medical personnel, who has full authority over the interventions and treatments on 

intersex persons. The impact of the medical opinion was so deep that the legislator decided 

not to include any reference to the prohibition or limitation of sex-”normalising” surgeries 

performed on children627. Consequently, these operations are still allowed in France and 

the legal system now protects the medical centres and doctors involved in these surgeries 

and treatments, since the law remains vague and recognises the variations of genital 

development as a type of rare illnesses which have to be treated with specialised care. The 

loi de boiéthique does not constitute any tangible protection towards intersex children and 

their families.  

Conclusively, it is clear that the claim of French courts in the decision about M v 

France, namely that the pensée dominante only refers to a specific society in a given time 

period is an unfounded justification to deny the right to an effective investigation to M. 

This right must be respected since the sex-”normalising” interventions that M underwent 

constitute a violation of the prohibition of torture, inhuman and degrading treatment of 

Article 3 ECHR, which also calls for the obligation to investigate and to stop further 

violations, it also represents a violation of Article 13 ECHR in respect to the right to an 

effective investigation, and to the right to access to court in Article 6(1), as previously 

discussed. Therefore, the European Court of Human Rights fostered the ignorance of the 

particularities of M’s case and the issues of the intersex community. This ignorance could 

be dangerously applied in future cases and, therefore, create a case law that does not tackle 

serious violations of human rights. For these reasons the Court should adopt a more 

inclusive approach, which does not disregard the testimonies of intersex people, the data 

provided by the few studies conducted after the medical treatments and the various national 

mechanisms of addressing cases of intersex newborns as well as cases of forced sterilisation 
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of trans people. Furthermore, the Court is ought to develop a response, which acknowledges 

the lack of consent, the secrecy and limited information available to intersex people and 

their families, the existence of stereotypes, prejudices and gender roles that have a great 

impact on medical treatments. Only through a more extensive analysis the Court can fully 

comprehend the painful experience of the sex-“normalising” interventions and subsequent 

treatments and their detrimental consequences on the victim’s family, sexual, reproductive 

and social life.  
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Conclusion 
 
 

Intersex people represent a minority that is widely unknown to the public. Mainly, 

they have been the object of medical studies, which have been advocating for a medical 

management of intersex cases based on gender roles, patriarchy, prejudices and stereotypes 

over non-binary people. Due to this attitude, intersex people have been victims of non-

consensual irreversible surgeries aimed at “normalising” their bodies to fit in the sex 

binarism. However, these operations caused physical side-effects, such as scars, sterility 

and lack of sexual arousal. Furthermore, this medical practice has led to the primacy of 

secrecy in the communication between doctors, families and the intersex patients causing 

harm to their mental health leading to depression, PTSD and suicidal thoughts. Intersex 

people have also been facing difficulties in integrating in society and may become victims 

of physical and sexual harassment because of their nature. Thankfully, the living conditions 

of intersex people have been improving since the birth of intersex NGOs. Since then, 

various surveys have been conducted to provide insights on the situation of intersex people. 

Additionally, NGOs raised awareness on the multiple violations of human rights and made 

intersex people’s voice heard. Their reports and stories from intersex people have been 

urging to implement protection mechanisms against the unregulated medical management. 

These demands have reached international organisations and States, the former adopted 

mainly soft law instruments exhorting States to take action, and the latter widely ignored 

international organisations, only a few of them implemented legislation aimed at 

prohibiting sex-“normalising” interventions. At regional level, in particular in Europe, 

reports and resolutions have been used to make  the EU and the Council of Europe aware 

of this topic. However, they did not exercise a significant impact on European countries 

and other European institutions, such as the European Court on Human Rights, which has 

been called to judge cases concerning intersex people.  

One of the cases is M v France, in which an intersex person was subjected to 

surgeries and subsequent medical treatment during their infancy and adolescences. The 

Court did not admit the case to the Grand Chamber because of procedural issues. As 

demonstrated in the second part of the thesis, this stance was an excuse from the ECtHR in 

order to avoid expressing its opinion on such a serious matter, on which there is no common 

European approach. The case could have been addressed under Articles 3, 6(1), 8, 13 and 

14 ensuring the prohibition of torture, inhuman and degrading treatment, the right to access 



 131 

to court, the right to private and family life, the right to just satisfaction and the prohibition 

of discrimination. The medical treatments, that M was subjected to, violated bodily 

integrity and caused difficulties in integrating in society, as M was unable to finish school, 

find a stable job and build interpersonal relationships with their peers. The applicant 

suffered also from depression and suicidal thoughts. Moreover, they were not able to fully 

understand their condition due to the doctors’ silence over the real aims of the treatments 

and the impossibility to access their medical records because of the opposition of medical 

professionals. The Court overlooked the challenges that M has been facing throughout their 

life because of their intersexuality and that have been shared by many other intersex people. 

It chose not to take up the role of guidance of CoE Member States and left them to adopt 

national measures following their own pace and causing further distress to intersex people. 

Furthermore, the ECtHR did not take into consideration cases dealing with similar aspects, 

such as forced sterilisation, and did not consider the French society’s view of intersex 

people, which is dominated by ignorance.  

Therefore, there is the urgent need to recognize the existence of intersex people and 

the silence, discrimination and violence that they have been facing each day since their 

birth. This need can be satisfied through the adoption of mechanisms protecting intersex 

people’s human rights at national, regional and international level. Moreover, databases, 

appropriate training and education to medical practitioners and laypeople should be 

implemented in order to develop a common understanding of intersexuality. For this 

purpose, further research on the negative effects of sex-“normalising” surgeries, society’s 

perception of intersex people and possible legal approaches should be conducted and shared 

to end the silence sorrounding intersex people.  
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