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ABSTRACT

Lo scopo di questa tesi & quello di focalizzarttdiazione sul tema delle mine antiuomo, una
guestione che affligge molti paesi nel mondo erokée a rischio la vita delle persone ogni giorno.
L'attenzione é stata rivolta principalmente all'siadi due convenzioni internazionali, la primanco

oggetto le mine antipersona e la seconda sulle barappolo.

Per prima cosa, € stato importante evidenziaralahe caratteristiche dei conflitti armati odierni,
ovvero la crescente percentuale dei civili traitéree delle guerre. Per far fronte alle disastrose
conseguenze delle guerre mondiali sono state aglédt&€onvenzioni di Ginevra nel 1949, che
insieme ai Protocolli del 1977 e del 2005 costtoi® il centro del diritto internazionale umanibari
(DIV). La questione delle mine si lega al DIU pa¥dé caratteristiche principali di queste armi
comportano la violazione di alcuni dei suoi prindgndamentali. Infatti, le mine antiuomo nascono
per esplodere al contatto con le persone senzadgistimguere tra civili e soldati, violando colsi i
principio di distinzione. Inoltre provocano amputex e ferite, infrangendo il principio che vieta a
belligeranti di causare sofferenze non necessarie.

Il primo capitolo ne illustra le principali caratigtiche. Inizialmente prodotte per proteggererrica
armati, sono state poi utilizzate su larga scadartire dalla seconda guerra mondiale, e lo svoupp
tecnologico ha contribuito in breve tempo a proéuliverse e sempre piu raffinate tipologie di mine,
che cominciarono ad essere maggiormente impiegaohé utili sul piano militare. Infatti, queste
armi sono poco costose e di semplice utilizzoedtt essere efficaci per terrorizzare i civili,
ostacolare lo sviluppo economico e lo sfruttameleite risorse nei territori che ne sono affettn Si
dagli anni '70 il Comitato Internazionale della €eoRossa (CICR) si & occupato di denunciare la
pericolosita delle mine antiuomo, tuttavia € maacedl diritto internazionale una regolamentaziane d
gqueste armi fino all'adozione del Protocollo Il d&77, modificato nel 1996, che tuttavia ne regalav
solo I'utilizzo senza proibirle completamente.

Nel secondo capitolo e stato analizzato il procels€attawa, ovvero quel percorso che ha portato
all'adozione della Convenzione che proibisce I'ueagstoccaggio, la produzione, la vendita delleemin
antiuomo e ne prevede la distruzione. Sono statadpapercorse le conferenze che si sono susseguit
dal 1996 al 1997, partendo dalla conferenza deb #®ttawa che diede il via al processo dopo la
sfida lanciata dal ministro Canadese Axworthy &gditi a ritornare ad Ottawa per firmare una
Convenzione per proibire le mine entro Dicembrdalaho successivo.

L’attenzione é stata rivolta alla stesura del tefgtita futura convenzione, che é stato oggetto di
negoziazioni durante tutto il processo e alle paldrita di quest’ultimo. Infatti & considerato ceso
unico nella storia per la velocita che ha caratrato la negoziazione di un accordo internazionale
riguardante le mine, ovvero armi che fino a pocoge prima erano considerate lecite, per aver
fornito un forum alternativo a quello tradiziongler la negoziazione e adozione di un trattato
internazionale e per essere caratterizzato dausuale cooperazione tra Stati a favore della massa

bando, organizzazioni internazionali e non goveveatra cui spicca la Campagna Internazionale per
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la messa bando delle mine antiuomo, una rete ahidrazjude piu di mille organizzazioni non
governative e che ha contribuito in maniera deteamtie all’adozione del trattato, attraverso

campagne informative e mediatiche e esercitandtarpoéssione sugli Stati.

Il capitolo terzo e incentrato sull’analisi degftieoli della Convenzione di Ottawa che oggi cobé2
Stati Membri. Partendo dalla precisazione che eksan trattato come tale si applica esclusivamente
agli Stati Parte, sono stati poi esaminati alcuticali fondamentali. Innanzitutto sono state ithase

le definizioni in modo da definire con precisioimgbetto della Convenzione, ovvero le mine
antipersona, e successivamente sono stati presame i principali obblighi. Gli Stati parte del
trattato devono infatti rispettare quelli che seoasiderati i pilastri del trattato, ovvero la fviaione
dell'uso, la produzione, lo stoccaggio, e il trasfento delle mine antiuomo. Dopo I'analisi di gtees
misure, € stato preso in considerazione I'obbligitaddistruzione delle mine, ovvero sono stati
esaminati gli articoli che dispongono I'eliminazédelle mine possedute dagli Stati nei territoticso
la propria giurisdizione. Infine, sono stati priesesame ulteriori obblighi. Sono stati esaminati
nell’'ordine: I'obbligo in capo agli Stati di cooee tra loro e di fornire assistenza agli altri rbem
nell'ottemperare agli obblighi previsti dalla comzéone; le misure legate alla trasparenza, ov\aero |
disposizione che impone agli Stati di redigere atmente dei rapporti per monitorare e verificare
'adempienza agli obblighi previsti dal Trattate;ihiziative nazionali di attuazione della
Convenzione, ossia I'obbligo di adottare le oppoetisure legali per evitare qualsiasi violazioak d
trattato. Infine ampio spazio é stato dato alltantd 8, relativo alla facilitazione e chiarificani®
sull'attuazione del Trattato. Difatti, il meccanigrper monitorare e incoraggiare il rispetto delle
disposizioni della Convenzione si compone di cinfseche cercano di risolvere le questioni re&ativ
al rispetto degli articoli del Trattato. Inseritella Convenzione dopo lunghi dibattiti, esso
contribuisce al successo del Trattato dato chiistie un meccanismo di verifica e supporto degli

obblighi affiancato da uno spirito di cooperazidraegli Stati parte.

Con il quarto capitolo si apre la seconda anajisglla relativa alla Convenzione sulle bombe a
grappolo. Le preoccupazioni su questo secondadiipoma emergono piu chiaramente solo negli anni
2000, anche in seguito allo straordinario succdssprecedente Trattato contro le mine antiuomo.
Questo capitolo inizialmente fornisce una descnieidi queste bombe, ordigni sganciati o da velivoli
0 da terra tramite artiglierie che contengono aruemdinaia di sub-munizioni esplosive rilasciate al
funzionamento della bomba a grappolo, la qualedudacontenitore. Utilizzate a partire dalla
Seconda Guerra Mondiale, sono per alcuni aspettoraimili alle mine antiuomo poiché gran parte
delle sub-munizioni non esplodono al momento da$cio e percio giacciono a terra divenendo delle
vere e proprie mine. Sono state oggetto di criicgarte delle organizzazioni internazionali figlia
anni '70 ma soltanto negli anni 2000 quando I'usteesivo di quest’arma mostro in modo lampante
la propria pericolosita, parte della comunita inggionale ne condanno I'utilizzo e comincio a pemsa
a delle misure per ridurre I'impatto sulla popotam civile. In questo capitolo si ripercorronodepe

di questo percorso, il processo di Oslo, cominanic?007 e terminato con I'adozione di una

Convenzione che ha messo al bando queste armb08l 2
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Il quinto capitolo si concentra sull'analisi deste della Convenzione, focalizzandosi su alcunke del
sue parti piu significative e sottolineandone leowvazioni rispetto al Trattato di Ottawa al quale s
ispira. Prima di tutto il preambolo ed alcune dfimi per definire 'oggetto del Trattato, poi le
proibizioni, ovvero il divieto dell'uso, delle pradione, dello stoccaggio e del trasferimento delle
bombe a grappolo. Inoltre vengono esaminate leodigioni relative al rapporto con gli Stati che non
hanno aderito al Trattato e i cosiddetti “obbligbsitivi”, ossia le disposizioni inserite nella
Convenzione per ridurre I'impatto di quest'armaaplopolazione civile. Tra questi vengono
analizzati I'obbligo di distruggere le bombe a gralp possedute dagli Stati parte, gli obblighi
umanitari, ovvero le misure che gli Stati devonottate per individuare e rimuovere le sub-munizioni
dal suolo, per fornire assistenza alle vittime egwelgere delle attivitd educative per informaae |
popolazione civile ed educarla al rischio postdidargigni inesplosi. Il quinto capitolo si concled
con l'analisi di altre tre disposizioni: I'obbligtella cooperazione ed assistenza tra gli Stati Migteb
misure legate alla trasparenza per controllareetiggimento degli obblighi e rilevare eventuali
difficolta da parte degli Stati in modo poi da pdtanire la necessaria assistenza; le disposizieni

la chiarificazione di situazioni non chiare dal pudi vista dell'attuazione del Trattato; le misure

nazionali da adottare per attuare la Convenzione.

Il sesto capitolo introduce un altro fondamentdéenento nell’analisi delle Convenzioni in oggetto,
ovvero il ruolo dei maggiori attori internaziondliprimo ad essere preso in esame € quello delle
Nazioni Unite, da sempre impegnate in operazioranitarie e percio protagoniste della crisi
umanitaria causata da ordigni indiscriminati. A datrazione di questo impegno in questo capitolo
vengono riportate alcune risoluzioni adottate sianateria di mine che di bombe a grappolo. Inpltre
viene esaminato il ruolo svolto durante e dopadideésso di Ottawa non solo attraverso le risoluzion
dell’ Assemblea Generale, ma anche mediante aldele agenzie del’ONU. Il capitolo prosegue
con I approfondimento di uno strumento non vinatda ossia le risoluzioni annuali dell’ Assemblea
Generale delle Nazioni Unite riguardanti I'attuamadelle disposizioni del Trattato di Ottawa.
Nonostante non siano vincolanti sono comunque y@dpnita anche per gli Stati non membri della
Convenzione che con un voto a favore contribuis@baniversalizzazione del Trattato. Infine, viene
analizzato il ruolo del’ONU nelle attivita di “aane contro le mine”nfine actiof, e della relativa

agenzia che se ne occupa, UNMAS.

Il sesto capitolo analizza anche il ruolo del Caaitdella Croce Rossa che per primo si € occupato
della questione delle mine. Viene quindi desctitaua attivita in questo ambito, ovvero delle
conferenze che ha organizzato e delle relazionhahedatto per dimostrare la limitata utilita taite
rispetto alle enormi e gravi conseguenze umanithr@mitato si occupa anche delle bombe a
grappolo e percio il capitolo esamina il lavorolgy@n questo settore. Queste attivita continuano
ancora oggi e mirano in particolare a promuovexddmpimento degli obblighi della Convenzione e
la sua universalizzazione, quest’ultima e tra bietivi principali dato che le sue principali

preoccupazioni sono di carattere umanitario.



Successivamente vengono analizzate le due Campagiagioniste dell’adozione di entrambi i
Trattati. La prima e la Campagna internazionalelgenessa al bando delle mine antiuomo e la
seconda e la Coalizione contro le bombe a grapRappresentanti della societa civile, nei due
paragrafi vengono descritti i loro meriti e le agisvolte durante e dopo I'adozione delle

Convenzioni.

Infine si concentra I'attenzione sull’Europa che dagli anni '90 ha svolto un ruolo attivo
nell’'affrontare le questioni riguardanti sia le miche le bombe a grappolo, oltre ad essere uno dei
principali protagonisti dei programmi legati attane action Vengono quindi analizzati alcuni
provvedimenti presi dal Parlamento Europeo e dalsigio d’Europa con I'intento principale di

incoraggiare gli Stati ad aderire alle Convenzioni.

Il settimo capitolo illustra i motivi del succesdel trattato di Ottawa e riprende in considerazione
alcuni degli articoli esaminati in precedenza cortdnto di verificarne lo stato di attuazione. Aegto
scopo viene introdotto e descritto il Monitor, oxwéo strumento principale di verifica per entrambe
le Convenzioni. Il capitolo ottavo ha l'intento sienal precedente ma si riferisce agli articolildel

Convenzione sulle bombe a grappolo, e descrivaneviazioni che quest’ultima ha introdotto.

Infine sono state fatte delle considerazioni rigaati la formazione di una norma consuetudinaria
sulle mine antiuomo. Analizzando i requisiti chesmecessari affinché una norma possa essere
definita consuetudinaria, si e tentato di esamifearpiestione dell'esistenza di una norma
consuetudinaria che proibisce I'uso delle mineuanmtio e cio é stato fatto analizzando diversi esempi

di opinio juris e didiuturnitasa partire dall’adozione del Trattato di Ottawaofai giorni nostri.



INTRODUCTION

In the Nineties Gino Strada, the Italian surgeaon thie founder of the independent nonprofit
organizatiorEmergencystated that civilians had increasingly becomémig of war, actually more
than 90% of all of those injured were civilians.

Many Research Institutes, such as the Stockholenriational Peace Research Institute and the
International Peace research Institute of Osloiomef that trend.Even though it is difficult to
estimate the number of civilian casualties durivgaa? in the present age it is evident a shocking

trend: a growing number of civilians suffers mosthe consequences of armeadhfiiwts.

Since the Second World War civilians have beemthm victims of wars. According to the
International Committee of the Red Cross (ICRCMiEins have always suffered in war, but the
brutal impact of World War II, which included maesgermination, indiscriminate attacks,

deportations, hostage taking, pillage and interrimienk a high toll of civilian life”®

After the end of the war, the disastrous consecgsentthe global conflict demonstrated the necgssit
of a system of international norms to protect ligwis from the effects of armed conflict. Therefore
the subsequent adoption of the IV Geneva Convemid®49 was intended to respond to this

necessity.

Even if this chapter focuses on the civilian popata object of the IV convention, it is importétot

give some insights into the Geneva Conventionssd Heeaties were adopted in 1949 and together
with their Additional Protocols of 1977 and 200y form the core of the International Humanitarian
Law. In fact, they contain the rules that protembfle who are not involved in a conflict, such as
civilians and medical personnel, and those whaar®nger engaged in armed conflicts, such as
prisoners of war and wounded soldiers. As regdrd\tditional Protocols, they were adopted in
1977 (Protocol | and 1) and in 2005 (Protocol IH)order to strengthen the protection of victinfis 0
both interstate and intrastate conflicts becaugbeoproliferation of internal conflicts and waifs o
national liberation. However, the ICRC advises thedpite this international legislation, during the
past 60 years civilians have been the main victifnvgars, in particular because of “the lack of exsp

shown by weapons bearer$.”

1 G. Strada, “The Horror of LandminesScientific American(1996), available at
http://www.pbs.org/pov/afghanistanyear1380/legaegtire02.php

2 A. Roberts, “Lives and Statistics: are 90% of Wistivhs Civilians?”,Survival: Global Politics and Strategy June-July
201Q 52, no.3 (2010): 116-118.

3 «Civilian protected under international humanitarlaw”,ICRC , accessed December 2014, availableerai
https:/Amwv.icre.org/engiwar-and-aw/protectedquesiivilians/overview-civiians-protected.htm

4 “Protection of the Civilian Population”, ICRC, acce$$e December 2014ttps://www.icrc.org/eng/what-we-
do/protecting-civilians/overview-protection-civitigpopulation.htmTo deeper the issue of the International Humaiaitari
Law see for example, G. D. Solifhe Law of Armed Conflict: International Humanitariaaw in War (Cambridge:
Cambridge University Press, 2010); Y. Dinstdihe Conduct of Hostilities under the Law of Interoaél Armed Conflict
(Cambridge: Cambridge University Press, 2010); J.\C&ke V. Dunlap, R. J. Pritcharthternational humanitarian layw
(Ardsley, N.Y.: Transnational Publishers, 2003);Thiirer,International humanitarian law: theory, practice,rdext (The
Hague: Hague Acad. Of International Law, 2011).




The problem of noncompliance was highlighted in®00 the occasion of the B@nniversary of the
1949 Geneva Conventions where the former Presafehte ICRC, Jakob Kellenberger asserted:
“We see violations of IHL on a regular basis in fiedd ... Even wars have limits and if the existing
rules were followed to a greater extent, much efdtiffering caused by armed conflict could be
avoided. On a more positive note, many of theskatoms are no longer going unnoticed.
Increasingly, those responsible are being heldwatedble for their actions and that is a sign of
progress.” Despite the difficulties and the evolving of thature of armed conflict, the Geneva
Conventions are still relevant as it has been neized recently by the Chief Director of the Human
Rights and Humanitarian Affairs Directorate in ibepartment of International Relations and
Cooperation (DIRCO).

In fact, he declared that “Today’s wars have litleommon with the battles of the 19th centurye Th
fighting has gradually moved from clearly defineattlefields to populated areas. Traditional war
between armies of opposing states isgkeeption, while non-international conflicts haweebme a

norm. Nowadays, civilians are increasingly beathggbrunt of armed conflicts®

All these explanations lead to the main subjechisfdissertation. The landminissue not only falls
within the International Humanitarian Law, but alsis tightly tied to the current form of modern
conflicts. In fact, the main problem is that thessapons “pose an indiscriminate and persistent

n8

threat”® against soldiers as well as civilians, becausg dioenot distinguish between the foot of a

child and the foot of a soldier.

|. LANDMINES: A GLOBAL AND LIVING ISSUE

1.What is a Landmine?

A landmine is an explosive device activated by s@e an animal or a vehicle.
It comprises a quantity of explosive, normally @néd within some form of casing (typically in

metal, plastic or wood), and a fusing mechanisgietonate the main explosive charge.

Most landmines are manufactured from durable nalgesuch as plastic, glass or metal because they
are designed to endure the effects of the weatitketiame and they can be buried under the ground, or

fixed to objects above the ground, otherwise tteeylme placed on stakes.

® “The Geneva Conventions at 60; leaming fromaisetp better face the future”, ICRC, accessedideibber 2014,
https:/Avwv.icre.org/eng/resources/documents/nelease/2009-and-earlier/geneva-convention-60-168889htm
®“The Geneva Conventions 150 years later ... stidvaht?”, ICRC, accessed in December 2014,
https://www.icrc.org/en/document/geneva-conventibb8-years-later-still-relevant#.VJiPIhBEA

" Hereinafter, “landmine” or “mine” refer to antigannel landmines, unless indicated otherwise.
8 G. Stradasupranote (1).
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Finally, they are activated in various ways: bysstge, trip wire, electrical command, radio sigoal,

electronic sensor and they are designed to danetgeles and hurt or kill peopfe.

1.1. Types of Landmine: Anti-tank Mines and Antipeisonnel Landmines.

Generally there are two type of landmines: ankiisle landmines and antipersonnel landmines. Anti-
vehicle or anti-tank mines are larger than antipenel landmines and they are designed to damage
tanks and other armored vehicles. They usuallycgigtunder a high pressure (usually around 100
kg) in order to immobilize or destroy vehiclés.”

Antipersonnel landmines (APMs) are “explosive desidesigned to be detonated by the presence,
proximity or contact of a person. Placed underrothe ground, they can lie dormant for years and

even decades until a person or animal triggers trtonation mechanism?®”

1.2. Characteristics of Antipersonnel Landmines.

It is not simple to define this category of weapdrecause there are hundreds different types of
APMs.*? However, it is possible to identify two major tgpef APMs: antipersonnel blast mines and
antipersonnel fragmentation mines.

The former are usually small, flat and cylindergghand buried in the ground in order not to be
found. This is why they explode when someone ingduély steps on them. When detonated, blast
mines can cause the amputation of the leg, injunesther parts of the body or even kill the victim
While blast mines are primarily designed to canggries, the latter are considered “the most ldatha
the deadly arsenal of landminé$ Because they are able to maim or kill many peapthe same

time. In fact, once triggered, they project tinytakdragments in a range of about 200 meters.

In addition, there are two type of fragmentatiomes: the bounding fragmentation mines, which lie
on the ground and when triggered they jump in thatahe height of one or two meters before
exploding and causing deadly consequences, ardirdational fragmentation mines, which project

hundreds of metal fragments towards a plannedtibiret

Antipersonnel landmines were deployed by hand,ratise “in case of “scattarable” mines, by

artillery, rocket or mortar dispenser attachedelicopters, fixed-wing aircraft, or land vehicle§.”

® “Introduction to mine action”, Geneva Internatib@ntre for Humanitarian Demining, accessed in bexEr 2014,
http://www.gichd.org/mine-action-topics/introduatito-mine-action/#.VImhXxBEAF. Faulkner and L. Pettiford,
“Complexity and simplicity: Landmines, peace andusitg in Central America”, inThird World Quarterlyl9, no.1 (2010):
50-52; G. Stradaupranote (1).
10D, TepeThe Myth about Global Civil Societ§Basingstoke: Palgrave Macmillan, 2011), 80.
1 “wWhat is a landmine?”, ICBL, accessed in Decembd2Bttp://www.icbl.org/en-gb/problem/what-is-a-landmiaspx
12 Arms Project (Human Rights Watch), and Physiciam$uman Rights (U.S.)L.andmines: a Deadly LegacfNew York:
Human Rights Watch, 1993), 8. According to HumarhRigVatch in the 1990s there were about 340 diffeyges of
APMs.
13 M. A. Cameron, R. J. Lawson, and B. W. Tomlin, “Tdkvithout Fear”, inTo Walk Without Fear: The Global
Movement To Ban Landmin€Boronto; New York: Oxford University Press, 1998)5.

Ibid., p.3.
15 R. Keeley, “Understanding Landmines and Mine Actig2003): 3, available online at
http://web.mit.edu/demining/assignments/understampindmines.pdf
8 Arms Projectsupranote (12), p. 20.
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2. Historical Background.

There is still debate about the origin of landmirfeowever the predecessors of current landmines ca
be traced back to ancient times, as far back a8 $&@rs ago, when some types of non explosive
device, such as the spikes and stakes were usededsnse strategy to obstacle enemy troops and
oblige them to take certain patHsEven if the first example of what can be considéetan explosive
mine” belongs to the eighteenth century, and minere extensively used as military instruments
(they were initially called “torpedoes”) during tAenerican Civil War'®, it was only during the First

% \were used for the first time when

World War that “early precursors to the modern hairges
“German soldiers used buried artillery shells veposed fuses to block the advance of French and
British tanks. In fact, with the introduction of this new pieceveeaponry, i.e. the tanks, the
development of anti-tank landmines was necessaspdtacle and blow up the enemy armored

vehicles.

Initially produced and employed to protect antikelandmines, which proved to be weak weapons as
they could be easily removed by the enemy troapseghe Second World War antipersonnel
landmines have been used extensively.

At first, they were useful to protect anti-tankdianmines, but “it was not long before improvised
explosive devices and anti-personnel mines wemghgsed as weapons in their own right.”

To give an idea of the wide employment of landmidesng the Second World War, Human Rights
Waitch in 1993 reported the data of the US Defentadligence Agency (DIA), according to which
more than 300 million anti-tank mines were usedrduconflicts (220 million by the Soviet Union, 80
million by German and 17 million by the United St

During the war they were intended to protect sgjiatplaces, such as bridges and borders, but over
time they developed into very offence weapons. rAfie war, the technological progress in weaponry
promoted also some changes in the technologicafenaf landmines. In fact, “Advances in mine
technology .. accelerated in the decades followifwgld War 11, primarily in response to changing

battlefield requirements and the development of nelitary technologies?

As an example, landmines were widely used duriegdbrea and Vietham wars and during the
Vietnam war the United States started using a gpe of antipersonnel landmine, namely the

“scatterable mines”. These mines were dropped fkomarican airplanes and fell on the ground

17 5. MaslenCommentaries on arms control treaties: The Convertgiothe Prohibition of the Use, Stockpiling, Protioie,
?8nd Transfer of Anti-Personnel Mines and on thegsiuction,VVol.(Oxford: Oxford University Press, 2005), 2.
Ibid., pp.2-3.
19 A. Vines, “The Crisis of Anti-Personnel Mines” o Walk Without Fear, the Global Movement to Bandmines, supra
note (13) ,p.118
2 |pid., p.118.
2 bid., p.119.
22 Arms Projectsupranote (12), p. 16.
2 bid., p.17.
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without exploding. “When stepped on, the deviceicwhweighed only 20 grams, could tear off a

foot.”?*

After the Second World War the traditional confleitterns changed, (for instance, from static to
unstable and composite battlefields and more iateronflicts rather than inter-States) and
unintentionally those changes fostered the usatgersonnel landmines. Since the 1970s they have
been increasingly chosen to be deployed, notloylegitimate governments, but also by guerilla

groups® without any respect for the International Humanaia Law.

The military utility of these weapons explains thaioliferation. In fact, landmines were regarded a
mechanical soldiers, or “as Cambodian governmethtrasistance soldier have called them ‘eternal

sentinels'- never sleeping, always ready to aftétck.

2.1. Military Utility.

The principal arguments for the military utility ahtipersonnel landmines can be summarized in four
points.First, economically, landmines are cheap and eaggé. In fact, the cost is between $3 and
$75 to produce one single miffeEven though there have been some critics and daiatut these

figures? several renowned sources share these €osts.

Second, they are build with a simple technologgrefore they are easy to use. In the military
environment they can help a small military groupvhfighting against a larger group. Following
this reasoning, they not only carry out their fumetin the best possible way, but also they are les
expensive than other weapons. Moreover, they ailusr denying the enemy access to certain
strategic areas or to channel the enemy troopsontte places where they are exposed and can be

attacked.

Third, they are strategic weapons. They are useddatect borders, avoiding or at least delaying
military raids, but also to oblige the enemy fortesvalk through predetermined paths. Moreover,

they are strategic in the sense that they cari¢irdasualties on enemy personriél.”

Fourth, “they have proved highly effective whendise terrorize or control civilians, purposes cangr
to international law3" In fact, it is sufficient the suspect of the prase of mines on a field to prevent

the local population from crossing it and therefiotgbit the movement of the civilian population.

24 |bid.

% As an example, S. Maslen reports that in the p846 period, in many war-torn countries, such agota Cambodia,
Ethiopia, Nicaragua, etc. anti-personnel landmimese widely used as part of military strategy onglly to terrorize
civilians or control their movements. See S. Maséeipranote (17), p. 5.

26 Arms Projectsupranote (12), p. 22.

27 Nicolas E. Walsh, and Wendy S. Walsh, “Rehabibitatbf landmine victims — the ultimate challeng8ulletin of the
World Health Organizatio®1, no.9 (2003): 665. These data have been aldspet by the United Nation. For more
information sedttp://www.un.org/en/globalissues/demining/

28 For more information see R. Keelsypranote (15).

2 The U.S. Dept. of State, Bureau of Political-MitjtaAffairs stated in a 1994 Report, “Hidden Killefghe Global
Landmine Crisis” that “mines which cost as little®8seach on the open market cost up to $1,000teadkar. Similarly, the
Geneva International Centre for Humanitarian Dengimirentioned the same data. As an example, see ffeatRé GICHD,
“Extraction of Landmine Signature from Ground Peatitg Radar Signal” available lattp://www.gichd.org/

%0's. Maslensupranote (17), 9.
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3. Reasons for a Ban.

In the 1990s, in the wake of a growing concerrtlierhumanitarian crisis caused by landmines, some
humanitarian organizations engaged themselveisttidy of military use and effectiveness of

[andmines.

For example, in 1996 the ICRC published a Repditiet “Anti-personnel landmines: Friends or
Foe?” in which it was examined the use of thesepaesa in 26 conflicts since 1940.

This very detailed analysis found out that eveemvhised on a large scale, landmines did not make
the difference in the resolution of a conflict, asmhcludes thatThe limited military utility of AP
mines is far outweighed by the appalling humaratagonsequences of their use in actual conflicts.
On this basis their prohibition and elimination glibbe pursued as a matter of utmost urgency by

governments and the entire international commufity.

By the 1990s, the majority of conflicts were ch#eazed by the use of landmines, with repercussions
on humanitarian, economic and environmental aspkta short time, it became dominant the idea
that the human costs were high and that they exceditary advantages. Then, the number of

supporters for a global ban was growing, and theaé$o the reasons for a bén.

3.1. Human Costs.

It is important to underline the reasons that bhuigto being the ban on landmines, labeledaas “

weapon of mass destruction in slow motith.”

A report of the U.S. State Departméhhas estimated that about 65 million to 110 million
antipersonnel landmines were “disseminated likelseé death in fifty-six countries around the

world.” 3¢

According to the ICRC, until 1996 more than 20.@@0dple were killed or maimed by antipersonnel
landmines and more than one hundred million landsiaid worldwid€/ therefore the problem of

the human costs is placed at the top of the ligh@farguments for a ban. In fact, landmines hawe t
main features: they are indiscriminate weaponsgeadd/0-85% of casualties are civilians; and they ar

inhumane, because when triggered, they kill or edites-long injuries. Given their features,

3! Robert G. Gard, Jr, “The military Utility of Antiéd?sonnel Mines”, imo Walk without Fear: The Global Movement to
Ban Landminessupranote (13), 144.

32 |CRC, Anti-personnel landmines: Friend or Foe? A studshef military use and effectiveness of anti-persbnmines
(Geneva: International Committee of the Red Cros86),%vailable at
https://www.icrc.org/eng/resources/documents/patitie)/p0654.htm

% Even part of the military personnel began to supadran on landmines. For further information, Se#laslensupra
note (17), pp. 9-14.

34 Arms Projectsupranote (12), p. 11. They have been called in this begause “it is the gradual accumulation of
mines that creates the potential for masguasin; once there, however, the destruction is &kthat of a weapon of
mass destruction.” To examine in depth the isseekapter 1 of this report.

% The U.S. Dept. of State, Bureau of Political-MitjtaAffairs, supranote (29).

36 A. Parlow, “Banning Land MinesHuman Rights Quarterl§6, no. 4 (1994): 718.

87 C. Sommaruga, “Humanitarian challenges on the tioldf the twenty-first century: Keynote addre@synelio
Sommaruga, President of the International Commiifeke Red Cross”|nternational Review of the Red Croas, 310
(1996), online at
http://journals.cambridge.org/action/displayAbsttdmmPage=online&aid=5984608&fileld=S002086 0400833

13




landmines violate two basic principles of humarétataw. First, the principle of distinction, i‘¢he
Parties to the conflict shall at all times distirgjubetween the civilian population and combatahts”
and second, the principle of proportionality, ther words the “excessive use of power or forcé tha
cause unnecessary death or destruction amongowiis prohibited. So too are methods and means

that cause unnecessary suffering to enemy comisatéht

One of the most alarming elements is their lorgydban. In fact, they are considered the perfect
terrorists since they can wait almost indefinitigly their victims and require nothing to maintain

them. “Once planted, landmines don’t go away uhgl are removed®

3.2. Social and Economic Problems.

The employment of landmines is closely relatechtodegradation of the natural environment. In fact,
once laid on the ground, they not only prevent fetptake advantage of the natural resources, but
also they “set in motion a series of events leatlingnvironmental degradation in the forms of sail
degradation, deforestation, pollution of water teses with heavy metals and possibly altering entir

species’ populations by degrading habitats andiafféood chains*

In addition, landmines cause economic problempaiticular “large tracts of land are rendered
useless for cultivation or grazirig; and this is a significant factor in countriesttredy on their
agriculture as their livelihood. Similarly, peomannot travel and go to work safely and they are
deprived of other strategic areas, such as roaaterwoints and dams. Finally, survivors not only
burden the health-care system, but also they lmleetwith psychological repercussions and usually

at the margins of the society because of theiripaysandicapé’

4. The Path Towards a Ban on Antipersonnel Landming from 1949 to 1980.

During World War Il landmines had been used to sartlextent that it is striking to note the absence

of a regulation of these weapons after the enaofiicts.

As a matter of fact, the 1949 Geneva Conventiohgreffier to the question of mine clearance through

article 52 that states, referring to dangerousrldbaless he be a volunteer, no prisoner of war tvay

38 Article 48 of the 1977 Additional Protocol | toetiGeneva Conventions.

39 Article 51(5)(b) of the 1977 Additional Protocoid the Geneva Conventions. To deeper the issueegdrinciples of
distinction and the principle of proportionalityestor example H. M. Hensélhe legitimate use of military force: the just
war tradition and the customary law of armed conf{isidershot, England; Burlington, VT: Ashgate, 200&ustomary
IHL", ICRC, accessed in January 2015, onlinatgs://www.icrc.org/customary-ihl/eng/docs/v1 .rul

40«Arguments for the Ban”, ICBL, accessed in Decemtr42http://www.icbl.org/en-gb/problem/arguments-for-the
ban.aspx

41 “Environmental Aspects of the International CrisisAntipersonnel Landmines and the Implementatibthe 1997 Mine
Ban Treaty”, C. Torres-Nachén, accessed December, B&p4/www.the-
monitor.org/index.php/publications/display?url=l0®/appendices/environment.htrRbr further information about the
effects of landmines on the environment see ABérthe, The contribution of landmines to land degradatiob&dnd
Degradation & Developmerit8, (2007), online dtttp://eps.berkeley.edu/~aaberhe/Berhe%202007-
%20LM%20and%20LD.pdf

42 A, Parlow,supranote (36), p.721. For further information on themamic problems related to landmine, see G. L. Bier,
“The economic impact of landmines on developingntdas”, International Journal of Social Economi8$, no. 5 (2003),
online athttp://www.emeraldinsight.com/doi/abs/10.1108/0308&310471907

43 Arms Projectsupranote (12) chapter 5; ICBIsupranote (40).
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employed on labour which is of an unhealthy or ésags nature. No prisoner of war shall be
assigned to labour which would be looked upon asilmting for a member of the Detaining Power's

own forces. The removal of mines or similar devisesll be considered as dangerous lab&ur.”

Later, in 1956 the ICRC published the Draft Rulasthe Limitation of the Dangers Incurred by the
Civilian Population in Time of W& This document was a progress, because for thdifirg

landmines were considered “as a weapon of conégin.fact, even though at that time landmines
were still legal weapons, through the Draft RulesCRC wanted States go one step further in order

to defend civilians in warfare.

Between 1973-1976 the ICRC organized a series efings in which several experts examined the
problems caused by conventional weapons and “fiileshtandmines (in general) as a means of

warfare deserving particular legal regulatidh.”

Their conclusions were taken into consideratiothanfollowing 1974 Diplomatic Conference on the

Reaffirmation and Development of International LApplicable in Armed Conflicts.

Known also as “Diplomatic Conference”, it aimedstaengthen the international law in armed
conflicts. In fact, it adopted two Protocols: PaaibAdditional to the Geneva Convention of 12
August 1949, and Relating to the Protection of Mistof International Armed Conflicts (Protocol I)
and Protocol Additional to the Geneva Conventioa2fAugust 1949, and Relating to the Protection

of Victims of Non-International Armed Conflicts @ocol II).

Especially, it reaffirmed some key principles imranitarian law that are crucial in a landmine
context, namely article 35, 48, 51(2) and 52(2)Pwbtocol I.

The first is about the nonexistence of a rightthar parties of a conflict to fight using any means
warfare they wan Plus, it prohibits the use of means of warfaré #na intended to “Cause

superfluous injury or unnecessary sufferifiy.”

The others articles are about the protection otiviéan population and in particular and focus o

the importance of distinguishing between commorpfeand soldiers

44 Article 52 of the Third Geneva Convention relatiehe Treatment of Prisoners of War.

45 |CRC'sDraft Rules,available ahttps://www.icrc.org/inl/INTRO/420?0penDocumeBee in particular article 15, which
focuses on the use of mines in land operationsiguwonflicts.

46 M. Patrick Cottrell, “Legitimacy and InstitutionBleplacement: The Convention on Certain Conventionapdfeaand
the Emergence of the Mine Ban Treatiyternational Organizatior63, no. 2 (2009): 227.

47’3, Maslensupranote (17), p.15.

“8 |In the Draft of the Protocol No.1 it was writtéfthe right of Parties to the conflict and of mentef their armed forces
to adopt methods and means of combat is not usl@hifThen, the term “combat” was replaced with ‘faeg” in order to
enlarge the meaning . For more information on ¢énminology used in the Protocol 1, see “1949 Cdinnsrand Additional
Protocols, and their Commentaries”, ICRC, aat@sdvember 2014, availableraips:/Amww.icre.org/applicinlinl.nsfwTreatie®49 xsp

4® protocol Additional to the Geneva Conventions oRligust 1949, and relating to the Protection of Mist of
International Armed Conflicts (Protocol iyticle 35(2).

%0 Article 51 is really important because it putimtriting the customary rule about the necessitgxclude civilians from
wars. For more information about this article, 4&@tocol Additional to the Geneva Conventions afAugust 1949, and
relating to the Protection of Victims of Internatad Armed Conflicts (Protocol 1), 8 June 1977,Comtagn- Protection
of the civilian population”, ICRC, accessed in Novemd@l14, available at
https://www.icrc.org/applic/ihl/ihl.nsf/1a13044f3b5b8ec12563fb0066f226/5e5142b6bal02b45¢12563cd@a434
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Despite these innovations, “final agreement orrégeilation of three categories of conventional
weapons -fragments not detectable by X-ray; landmand booby-traps; and incendiary weapons-
remained elusive®* therefore the responsibility to impose eventusirietions on the use of
conventional weapons was transferred to the UmNitibns. Hence, through Resolution 22 (1V),
adopted on 9 June 1977 States were urged to convoke a Conference irr tsdeach agreements on

restrictions or prohibitions concerning the useafventional weapons before the end of 1979.

4.1. The 1980 Convention on Certain Conventional \\agons.

In 1977 the UN General Assembly through resolut@2d.52 (1977), 33/70 (1978) and 34/82
(1979§° decided to hold preparatory conferences aimingsiticting the use of conventional
weapons. Eighty-five States took part into two messof the Conference on Prohibitions or
Restrictions of the Use of Certain Conventional Y&ees which may be Deemed to be Excessively
Injurious or to have Indiscriminate Effects (thesfisession took place in Geneva from 10 to 28
September 1979, and the second session from 16rSie@t to 10 October 1980).

The result of this Conference was the adoptiomeflit980 Convention on Prohibitions or Restrictions
on the Use of Certain Conventional Weapons Whicly M&aDeemed to be Excessively Injurious or to
Have Indiscriminate Effects (CCW)and of three annexed Protocols: Protocol on Note@able
Fragments (Protocol I), Protocol on ProhibitionRestrictions on the Use of Mines, Booby-Traps
and Other Devices (Protocol 1l) and Protocol onhiitions on the Use of Incendiary Weapons
(Protocol 1l1).

4.1.2. Protocol Il.

Protocol Il of the CCW is about landmines and it first formal multilateral arms control effad
deal with landmines®® It comes from the development of three differéetieves related to
landmines. The first is that landmines are prattiod advantageous weapons for military purposes.
At that time landmines were not yet brought integfion as a means for military use, in fact the@ u
was still considered “a generally accepted meamaoifpering enemy advance and of putting

combatants out of actio®™

The second belief goes against the first. In fadighlights the negative consequences of these

weapons as they cause injuries to civilians. THiscpple focuses on the moral aspects of the issue

®1 3. Maslensupranote (17), p.16.

%2 Resolution 22(1V), adopted on 9 June 1977, availabl
https://www.icrc.org/applic/ihl/ihl.nsf/Article.x&action=openDocument&documentld=39C667DCDD4E6F08632H00
51EACI.

%3 A/RES//32/152 (1977); A/RES/33/70 (1978); AIRES/34(B279). They are all available at
http://www.un.org/documents/resga.htm.

%4 Convention on Prohibitions or Restrictions on the2d$ Certain Conventional Weapons Which May be De¢mbd
Excessively Injurious or to Have Indiscriminateg€f§(or Convention on Certain Conventional Weapons)ptatbon 10
October 1980 and entered into force on 2 Decen®@8,lavailable at https://www.icrc.org/ihl/INTRO/SB0penDocument
%5 M. Patrick Cottrellsupranote (46), p.229.

%6 |. Maresca and S. Maslefihe banning of anti-personnel landmines : the leguitribution of the International
Committee of the Red Creg€ambridge, UK ; New York, NY: Cambridge UniversRyess, 2000), 89.
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Actually, the moral and humanitarian aspects héneady been discussed during the experts meetings
between 1973-1977, where detailed reports abouttligcriminate effects of landmines were
produced’ and also the preamble of the Convention refetsgmecessity of prohibiting “the
employment in armed conflicts of weapons, projestind material and methods of warfare of a

nature to cause superfluous injury or unnecesssfgrang.”®

Nevertheless, these contrasting tendencies fowoedn@romise in the third principle, i.e. the
regulation of these weapons. Thus, the necessitige military apparatus and the humanitarian
concerns found a place in the frame of an intesnatiagreement, and in particular in the Protolcol |

of the Convention.

In fact, Protocol Il regulates the use of landmirfdgs was an important progress, even if it wats no
sufficient because it is only concerned with the okthese weapons without analyzing other aspects,

such as the production and the commerce of landmine

However, it not only distinguishes between mineglthotrap, other devices, military objective and
civilian objects, but also establishes the situegim which the use of mines and other devices is
restricted >

Going deeper in the matter, article 2 defines mase%ny munition placed under, on or near the
ground or other surface area and designed to beatetd or exploded by the presence, proximity or
contact of a person or vehicle”; booby-traps ay‘@evice or material which is designed, constructed
or adapted to kill or injure and which functionsexpectedly when a person disturbs or approaches an
apparently harmless object or performs an appareate act” and other devices as “manually-
emplaced munitions and devices designed to kjlirénor damage and which are actuated by remote

control or automatically after a lapse of tinfe.”

Furthermore, article 3 gives priority to the pratea of the civilian population. First of all, it
determines the prohibition of using mines, boolayp$rand other devices “against the civilian
population as such or against individual civiliamsthout exceptions. Then, it prohibits the
indiscriminate use of those weapons and article8@ntludes that “All feasible precautions shall be
taken to protect civilians from the effects of weap to which this Article [ 3 ] applies [ mines,

booby-traps and other device§}.”

Article 5 bans the use of remotely delivered mih@sithin an area which is itself a military objeai

or which contains military objectives” unless thedtion of those weapons can be recorded or there i

%7 |bid., pp.19-89.

%8 Convention on Certain Conventional Weapaupranote (54), Preamble.

%9 Protocol (I1) on Prohibitions or Restrictions onefUse of Mines, Booby-Traps and Other Devisneva, 10
October 1980, online at
https://www.icrc.org/applic/ihl/ihl.nsf/Treaty.xsg8cumentld=6258BAB1CD31ADOEC12563CD002D6DC9&action=
penDocument.

% bid., article 2.

®L |pid., article 3.

®2|bid., article 2(1). Remotely delivered mines are definedaay mine so defined delivered by artillery, mighnortar or
similar means or dropped from an aircraft.
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a mechanism able “to render a mine harmless or .enwh the mine will no longer serve the military

purpose for which it was placed in positid.”

Finally, articles 7, 8 and 9 provides the rulesrder that the parties in a conflict can record the
positions of mines, and remove mines in order tdgat the United Nations forces during missions

and when the conflict ends.

4.2. Weaknesses of the CCW and of Protocol II.
Despite the high expectations, “the final outcowfetie CCW] was a major disappointmefi.”

The advocates of the Convention were not satisffearhuse they had wished a total ban on landmines,
whereas the Protocol Il only regulates the uséeéé weaporfS.Moreover, norms about the
restrictions and prohibitions of the use of coniardl weapons were not detailed, with the riskhef t

arise of different interpretations.

Similarly, Protocol Il proved to be insufficientirgt, because it applied only to armed conflicts,
second because it did not include provisions tdrobthe States’ compliance to their obligations,
third, except for the use of landmines, there werteprovisions about the production and the

commerce of those weapons and finally becausesIeaigies’ commitments were too wéak.

On the other hand, the following necessity to retiee CCW was due to other reasons, including the
increased use of landmines during the 198@&iring that time, thanks to other meetings heldHgy

ICRC, the interest in the balance between armshanthnitarian law grew again.

A push for a change came from the struggle ag&sst blinding weapons. This issue also
contributed to reawaken the landmine issue. In thetICRC pushed for the adoption of a new
Protocol about laser blinding weapons especiallgmin 1993 30 States asked for a Review
Conference of the CCW.

In fact, on the occasion of the Review Conferavidhe 1980 CCW, was adopted the Protocol of
Blinding laser Weapons (Protocol I¥Alt is clear the link between this two campaigthaligh the

%3 |pid., article 5.

41bid., articles 7, 8, 9.

® Robert J. Mathews, “The 1980 Convention on Certainv€ntional Weapons: A Useful Framework DespiteiEarl
Disappointmerg” International Review of the Red Cr@&3; no. 844 (2001): 991-1012, online at
https://www.icrc.org/eng/resources/internationaliees/.

% According to the supporter of the CCW there wer@ssweasons to be dissatisfied with the resulta@Convention.
Besides the absence of an effective ban on thefuaedmines, the CCW also lacked a prohibition oremttary weapons
and on fragmentation weapofisid., p.996.

®” For example, article 6 of the CCW order Statesiisseminate this Convention and those of its ann@xetbcols by
which they are bound as widely as possible in tlesipective countries and, in particular, to ineltite study there of in
their programs of military instruction, so that $edanstruments may become known to their armea&r¢iowever, the
necessity to “know” does not develop into a coreretlitary modus operandbid., p. 997

8 According to the ICRC, since the 1970s landminesweing used extensively thanks to the progre&hénproduction
methods, increased use of plastics and more cordpaign.” Therefore, APLs were cheap and easy tinqulace with
serious consequences on human beings, especialigrs. See Robert J. Mathevesipranote (65), p.998.

8 For example, following the concern caused by #netbpment of laser weapons designed to blindiGRE convened
four experts meetings between 1989-1991. Dedpétedticence of States, the ICRC insisted and pudaliséports blinding
weapons. Thanks to this effort and the help oéption-governmental organizations on 13 Octobeb 188 adopted the
Protocol on Blinding Laser Weapons (Protocol 1V)e $e Doswald-Beck, “New Protocol on Blinding Laser &gens,”
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review of the landmines issue reinforced with tha®a Process, it started from the examination of

the blinding laser weapons, therefore the two s$ped each other.

Another element was the literature produced by@RC under the influence of alarming data about
wounds caused by mines explosiGhBor instance, the Report on the ICRC SymposiurArmtit
Personnel Mines, published at the end of a meégtd)jin Montreux in April 1993 with the aim of
understanding the situation and problems causéaoynines and trying to find out “measures and
mechanisms available to limit anti-personnel mise and to alleviate the suffering of mine

victims.”"®

In the same year (1993) the General Assembly aalpfitie resolution 48/79 decided to convene a

Conference to review the 198CW 2

4.3. The Amended Protocol II: Innovations and Shortomings.

The Review Conference took place between Septeh@8i and May 1996 with the major purpose of
strengthening the constraints concerning landmigiege its first meeting the Conference decided the
work program and decided to divide the work amdmge Main Committees, which had to study any

proposals relating to the Convention and its Pratc

The major adopted decisions were two: the approivide Protocol on Blinding Laser Weapons
(Protocol 1V) and during the 4meeting, on 3 May 1996, the adoption of the Ameriitocol Il on
Prohibitions or Restrictions on the Use of MinespBy-Traps and Other Devicés.

The Review Conference ended recommending both ébistto States Parties since the main goal of
the Convention was to achieve “ the early entrg fiotce of those instruments and the widest passibl

adherence to then®

The Amended Protocol Il widens the scope of appboaUnlike the previous Protocol, article 1
specifies that this Protocol applies not only tieinational conflicts, but also to armed confligtst

of an international character occurring in theitery of one of the High Contracting Parti€s.”

International Review of the Red Crpg®.312 (1996), available at
https://www.icrc.org/eng/resources/documents/migaéy.htm.
"0 M. Patrick Cottrellsupranote (46), p.232.
L. Maresca and S. Maslesypranote (56), p.129.
2 AJRES/48/79, adopted on 7 January 1994, available a
http://www.un.org/en/ga/search/view_doc.asp?symdtiRE S/48/79 Through this Resolution the General Assembly gefer
to the 1980 CCW states:

Being desirous of reinforcing international coopierain the area of  prohibitions or restrictiamsthe use of

certain conventional weapons, and particularlytfierremoval of minefields, mines and booby-traps,...

Welcomes the request to the Secretary-Generalneec® at an appropriate time, if possible in 1994,

accordance with article 8, paragraph3, of the Cotiwr [CCW 1980], a conference to review the Conwenti
3 Protocol on Prohibitions or Restrictions on the UxfeMines, Booby-Traps and Other Devi¢asually referred to as
Amended Protocol II). It entered into force on XBmber 1998 and it is available at
http://www.unog.ch/80256 EE600585943/(httpPagesDH093B4860B4C1257180004B1B307?0penDocument
" Final DocumentReview Conference of the States Parties to the @uion on Prohibitions or Restrictions on the Use of
Certain Conventional Weapons Which May Be Deemed tBEX®essively Injurious or to have Indiscriminatedets, Pt. I,
Geneva, 1996.
S The Amended Protocol I§upranote (73), article 1(3).
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It is noteworthy that it has added the definitidranti-personnel landmine. In fact, article 2(3tes
that “"Anti-personnel mine" means a mine primadgsigned to be exploded by the presence,
proximity or contact of a person and that will ipeaitate, injure or kill one or more persons.

Therefore, it has widened the range of weapone tegulated.”®

To reduce the dangers during mine-clearance opagathe use of mines provided with devices
“designed to detonate the munition by the preseficemmonly available mine detectors” is
forbidden. For the same reasons, it is not possibéenploy “a self-deactivating mine equipped with
an anti-handling device that is capable of fundtigrafter the mine has ceased to be capable of

functioning.”””

Moreover, it prohibits the use and the transfeABMs which are not detectabl&Since one of the
main goals of the Amended Protocol is to facilitde detection of mines, also in the Technical Anne
of the Protocol there are some specifications attwmutoncepts of self-destruction and self-

deactivation.

For example, the Protocol introduces some provistbat requires mines to be constructed “so that no
more than 10% of activated mines will fail to se#fstruct within 30 days after emplacemétri
other words, all mines must be detectable not t;mfind out their position, but also to be removed

when it is necessary, hamely after the cessati@ncohflict.

After the cessation of a conflict, according to finevious Protocol, States Parties had to take all
necessary means to protect civilian population ftkenconsequences of the persistence of minefields,
this is why the record of the location of mines @odby-traps was already present in the Protocol
(article 7).

However, only the Amended Protocol has introdubedabligation to clear, remove, destroy or
maintain (in controlled fields) these weapons, safter the end of a confliél.Next, it prohibits the
use of booby-traps and other devices that can iised with products that seems to be innocuous,
but actually that can contain explosive materislgh as kitchen utensils, religious objects, médica
facilities and products addressed to childrenjristance toys and “products designed for the fegdin

health, hygiene, clothing or education of childt&hThe last key provision is the greater attention

® Ibid., article 2(3).

7 |bid., article 3(5) and 3(6) where the concept of “siffictivating” means “rendering a munition inopéedly means of
the irreversible exhaustion” and the notion of fdr@ndling” signifies “a device intended to proteamine and which is part
of, linked to, attached to or placed under the nainé which activates when an attempt is made tpé¢anmvith the mine,”
Amended Protocol llsupranote (73), article 2(12) and 2(14).

8bid., article 4.

9 Ibid., Technical Annex, article 3(a). Moreover, the Trchl Annex insists on the detectability of antrgmnnel mines,
therefore it establishes that those produced affanuary 1997 shall incorporate “a device thablesahem to be detected
by commonly-available technical mine detection pmént” and that the same mechanism shall be atachthose APMs
produced before that date in order to satisfy #easity of being detected, article 2(a) and 2{ih@ Technical Annex.

% J. Goldblat, “Anti-Personnel Mines: From Mere Riesions to a Total Ban,Security Dialogued0, no.1 (1999):13.

8 The Amended Protocaupranote (73), article 7.
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paid to the protection from the effect of minedaar,go which humanitarian missions such as those of

the International Committee of the Red Cross aedIN forces are expos&d.

Despite the fact that the Amended Protocol is faprovement over its original version in that it aim
at further reducing civilian casualties and theslogland for civilian purpose¥’it had several lacks.
First of all, it has established further restrinoBmon the use of mines, however, it has not batiread

completely.

Another key point consists in the fact that it giedefinition of “anti-personnel landmine” thabise
of the causes of the weakness of the Protocohdt) ccording to the Amended Protocol, an anti-
personnel mine has the primary capability of “paitate, injure or kill one or more persofis.”
Thus, mines that are built without the main capigbdf injuring or killing (even if it can happeye

not subjected to the restrictions of the Protocol.

Jozef Goldblat explains two consequences of tHisitlen: the first is that “long-lived, so called

'‘dumb’ APMs may continue to be produced and ustnif are placed in fenced, marked and guarded
minefields”, the second is that the so-called '$md&Ms, which are able to self-deactivate and-self
destruct, may be easily employed as it is providgtie Protocol. Consequently, according to the

author, the Protocol legitimate the productionhafse smart mines going against its initial objectiv

In addition, as well as the previous Protocol,Alneended Protocol does not provide a mechanism to
ensure States Parties compliance, so it was difficwerify the employ of self-destructive andfsel

deactivating mines.

Similarly, despite the recommendations of artidledgarding the steps to follow in order to respect
the Protocol provisions, States Parties are allowgubstpone the observance of the requirements of
self-destruction and self-deactivation (for 9 yeatrmost), therefore they can maintain their presio

practices for a very long timé&

At this point, it was clear that the disappointnegults of the Review Conference were not sufficien
to stop the use of the APMs. Several States, peesLisy some non-governmental organizations and
in particular by the ICRC and the ICBL, undertook initiatives to stop the production or the use o
APMs.

However, it was necessary an international effodttain effective norms. The first step was the
recognition of this urgency by the UN General Assbmin fact, on10 December 1996 it adopted a

resolution in which:

Gravely concerned about the suffering and casgateised to non-combatants as a result of the

proliferation, as well as the indiscriminate angs$ponsible use, of anti-personnel landmines, ...

82 For more information see the Amended Protscpranote (73), article 12.

8 3. Goldblatsupranote (80), p.14.

8 The Amended Protocaupranote (73), article 2(3).

8 J. Goldblatsupranote (80), p14.

8 The Amended Protocaupranote (73), article 14 and Technical Annex, part 3.
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Recognizing the need to conclude an internatioga@eament to ban all anti-personnel landmines as
soon as possible, ...Urges States to pursue viggranséffective, legally binding international
agreement to ban the use, stockpiling, producti@hteansfer of anti-personnel landmines with a

view to completing the negotiation as soon as pdmgf

In the same Resolution, the General Assembly meati@ Conferen&®(held few months before)
that represents a turning point in the path towartdan on landmines, because it launched the so-
called Ottawa Process, i.e., the crucial politinaiative that led to the adoption of the Mine Ban
Treaty in 1997.

Details about that conference and the history lgetiia Treaty will be examined in the next chapter.

II. THE FIRST INTERNATIONAL LEGAL INSTRUMENT: THE
CONVENTION ON THE PROHIBITION OF THE USE, STOCKPILI NG,
PRODUCTION AND TRANSFER OF ANTI-PERSONNEL MINES AND
ON THEIR DESTRUCTION

1. The Ottawa Process.

The path just described, with its successes ahddai would not have been possible without thdnpus
of other forces that made a major contributiondoieve a ban on landmines. In fact, as seen above,
the ICRC worked intensely towards that goal, howgeit® efforts proved not to be sufficient. So then

the presence of other elements explain the rescttsmplished.

Because of the disappointing results of Ameended Protocol Jlat the end of the second session of
the firstReview Conferencef the 1980Convention on Certain Conventional Weapomkich took
place in Geneva from 22 April to May 1996, the Ghaa Ambassador announced that Canada was
disposed to host a Conference in which States stipgp@ ban on landmines could elaborate a

strategy to bring about a global ban on landmines.

1.1. The Strategy Conference, October 1996.

8 AIRES/51/45, adopted on December 1996, availalié@t/www.un.org/documents/resga.htm

8 |bid., p.34. In fact, the General Assembly states:
Welcoming also the adoption of the declarationtleti"Towards a Global Ban on Anti-Personnel Minkeg"
participants at the Ottawa International Strateggf€ence on 5 October 1996,52 including its calltife
earliest possible conclusion of a legally bindingeinational agreement to ban anti-personnel lanésniand
further welcoming the follow-on conference at Brusse June 1997.
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That Conference, labeled as the Strategy Conferéhowards a Global Ban on Anti-Personnel
Mines” (or Ottawa Conference) was held in Ottawan&tla, from 3 to 5 October 1996 and it was
characterized by the participation of seventy-fBtates’ the ICBL, the ICRC and the UN.

The most important result of this conference is$ thaunched the so-called Ottawa Process, the
unusual diplomatic initiative that led to the adoptof the Convention banning the Use, Production,
transfer, and Stockpiling of antipersonnel landmsi(iEhe so-called Mine Ban Treaty, or Ottawa
Treaty). On the other hand, the conference itsaff unusual because it took place “outside the norma
diplomatic forum for negotiating international humtarian law — the UN Convention on Certain
Conventional Weapons (CCW}>

As said above, it represented a crucial point énathievement of a ban on landmines since the main
goal were to “consider short- and medium-term stepsneeded to be taken to facilitate the goal of
global ban,?* and to avoid that skeptical members of the intéwnal community could obstacle that

achievement?

The Conference was a success. First of all, thealed Ottawa Group ( the group of the formal 50
participating States) adopted (on 5 October 199 Xeclaration of the Ottawa Conference, or just
the Ottawa Declaration, by which they recognizemdrtacessity of taking urgent action to halt the use
of APMs. Moreover, the Declaration committed thetimWork together to ensure the earliest possible
conclusion of a legally binding international agremt to ban anti-personnel mines ... regional and
sub-regional activities in support of a global lmananti-personnel mines and a follow-on conference
hosted by Belgium in 1997 to review the progresthefinternational community in achieving a global

ban on anti-personnel mines$¥

Next, the Conference approved a Global Plan ofohcin order to define some concrete activities
both on an international and regional levels arefuido achieve the main goal established by the

Ottawa Conference.

In fact, it was important to outline detailed attes to be undertaken by the participants of the
Conference in order to be prepared for the follgvmeeting in Belgium in 1997 and to conclude a

global agreement to ban APMs within a short time.

8 The fifty States that fully participated to thetéda Conference were: Angola, Australia, Austriagieh, Bolivia, Bosnia
and Herzegovina, Burkina Faso, Cambodia, Cameroondaa@alombia, Croatia, Denmark, Ethiopia, Finlan@dnie,
Gabon, Germany, Greece, Guatemala, Guinea, Hondduagary, Iceland, Iran, Ireland, Italy, Japanxémbourg, Mexico,
Mozambique, the Netherlands, New Zealand, Nicaralyoavay, Peru, the Philippines, Poland, Portugldyakia,
Slovenia, South Africa, Spain, Sweden, Switzerldnthidad and Tobago, the United Kingdom, the UthiBtates, Uruguay,
and Zimbabwe. The other 24 countries that took gaufficial observers were: Albania, Argentinam@nia, the Bahamas,
Benin, Bulgaria, Brazil, Brunei Darussalam, Chile, Cuha,Czech Republic, Egypt, the Federal Republic @fosiavia,
the Holy See, India, Israel, Malaysia, Morocco, iB@k, the Republic of Korea, Romania, the Russialefion, Rwanda,
and Ukraine.

M. A. Cameron, R. J. Lawson, and B. W. Toménpranote (13), p. 6.

%1 Report of the Secretary-Genetfdioratorium on the export of anti-personnel landnsinA/51/313, p.8, available at
http://legal.un.org/avl/ha/cpusptam/cpusptam.htmi

92 M. Patrick Cottrellsupranote (46), pp. 237-238.

%3 L. Maresca and S. Maslesypranote (56), p. 481.
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Among those activities, participants were committedaise the public awareness of the social and
human consequences of APMs in order to make thiegablclass favorably inclined to the global ban,
exchange information about data on APMs in ordebttild the confidence and transparency
necessary for rapid progres$ and to take action to face the humanitarian grisisdeveloping mine

clearance and victim assistance activities.

Both the Ottawa Conference Declaration and the &IBlan of Action demonstrate the willingness of
several States, NGOs and international organizatomeally deal with the problem of landmines and

to take action to face them.

1.1.1. The Axworthy Challenge.

It was possible to achieve a total ban only wlig support of the majority of the international
community and as pointed out by M. Patrick Cottrédladership was desperately needed within the

formal, state-based diplomatic circl€s”.

In this respect, the Canadian Foreign Minister diéyworthy took the lead and during the
concluding remarks of the Conference he challetigednhternational community inviting States to

return in Ottawa by December 1997 to sign a Tramban landmines.

The announce of Lloyd Axworthy was partly due te doncern that the Ottawa Conference would not
have led to seriously deal with the landmine istuéact, at that time some Staf8sfirst and

foremost the United States, were in favor of treathe landmine issue inside the set of the
Conference on Disarmament (CD). The problem ofdBewas its complicated and lengthy

negotiation process and its calendar, becausesifulleof other issues to discuss.

Hence, there was the concrete risk that the lanelisBue would be shelved for long. This explaims th

Axworthy’s will to provide a new “forum to negote@an APL ban? and specifically, the Canada.

It is interesting that the Canadian Minister desdghis intentions to the ICBL, the ICRC and the UN

Secretary-General, before the official declaratiofront of State$®

The challenge of Lloyd Axworthy to the internatiboammunity was the result of a strategy
organized with the International Security and A@mntrol Bureau. Despite the probable critics from
other countries, the Minister decided to go on landch the proposal for a ban treaty outside the

conventional ways.

% Ibid., p. 483.
% M. Patrick Cottrellsupranote (46), p. 238.
% Besides the United States, the other States thrat Wastralia, Finland, France and Italy. See K.Hedord,Disarming
9S7tates: The International Movement to Ban Landm{n&gstport, CT: Praeger Security International, 12086.

Ibid.
% T, Ramesh and W. Maley, “The Ottawa Convention amdmaines: A Landmark Humanitarian Treaty in Arms Golt
(cover story)”,Global Governanc®, no. 3 (1999).

24



In fact, in the first place he convened the ICRG, &hd ICBL in his office, where he stated his
intentions aiming at “circumvent the UN bureaucraagl consensus-voting procedures, which they all

blamed for holding up a ban agreemetfit.”

Then, everything was planned in order to avoid sgjmm by some States: the Axworthy’s speech
would be followed by speakers of the ICBL and tbéthe ICRC. Right after their discourses, the
Conference would be closed. Following this reaspninat was a real challenge because States were

brought face to face with a question: to be in fawonot of a ban on landmines.

After the end of the Conference, it was essertimhielp of the civil society and of the NGOs to
support the Axworthy’s ambition for three reasdirst, because some States, such as the United
States, China and the Soviet Union were agairsihtian, second because other governmental
delegations which participated in the Ottawa Caariee felt bypassed by the unilateral initiative
undertaken by the Canadian government, and fil@bause it was really complicated to reach an
agreement in only a year. On that occasion, theeabthe civil society, of the ICRC and of the ICBL

grow increasingly and it was crucial all along tegotiation and drafting proce's.

During that process, the main protagonists werara group of pro-ban States, the ICRC and the

ICBL, which will be examined later.

1.2. Peculiarities of theOttawa Process.

Launched by the Ottawa Conference, the Ottawa Bsceéthe diplomatic and international NGO
processes leading up to the December 1997 tregiyrsi ceremonies in Ottawd® — led to the
adoption of the Mine Ban Treaty. It is considerathaue process because the Treaty was the final
result of an unusual partnership between Stateessngtional organizations and non-governmental

organizations.
In fact, it was characterized by both the two teackdiplomacy.

Track 1 involves the official discussions betweetitigal leaders, whereas track 2 concerns uneifici
dialogues between for example NGOs and other sbglety actors. Thanks to the “informal”
character of this track, in this set the participazan discuss more freely and examine proposats th

can be taken into account by the actors of thé ttd®

During the Ottawa Process these two different weédiplomacy worked together, i.e. both States

and NGOs were engaged in the negotiation and dgaftiocess of the following Mine Ban Treaty.

% K. Rutherford supranote (96), p.87.

100 |nformation about the role of the civil societydaof the other NGOs involved in the Ottawa Procsssh as the ICBL
will be provided in the next chapters.

101k Anderson, “The Ottawa Convention Banning Landmsijriee Role of International Non-governmental Oizmtions
and the Idea of International Civil Societfuropean Journal of International La¥d, no.1 (2000), p. 108, online at
http://ejil.oxfordjournals.org/

102«Tracks of diplomacy”, United States InstituteRéace, accessed in December 2014,
http://glossary.usip.org/resource/tracks-diplomacy
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This process was such a success thanks to thewditrary work of the ICRC and of many other
NGOs all led by the ICBL. Both the ICBL and the ICRvere among the most active participants in

the Ottawa Process. In addition, they played aromapt role in shaking people’s conscience.

Further information about the origin and the rdi¢he ICBL will be provided in details in the next
chapters, however it is important to touch on thestjon since it has had a very important role in

what has been discussed now, i.e. the Ottawa Rroces

Hence, the International Campaign to Ban Landnsrieamposed of 1.000 NGOs from over 60

countries. ** It is a global network that works for a worlddref antipersonnel landmin&¥.

In the Nineties, this coalition made every efforbting the plight of mines victims to the attentiaf
the media, it increased funding for mine clearaanue for the assistance to mines victims and “the
mobilization of thousands of ordinary citizensgtigh the ICBL campaign network, played a crucial
part in the adoption of this international treafy.In fact, it participated since the beginning phiase

the negotiation process.

Returning to the peculiarities of the Ottawa Precdéswas able to connect some pro-ban Stateh (bot
small and medium-sized States) that cooperateditegia the negotiation process despite the lack of
support by some great powers, such as China, Raisdithe United States. Moreover, it provided an
innovative forum for the negotiations and discussja.e. several conferences and consultations that
were conducted outside the traditional channelsh(sis the UN Conference on Disarmament, or the

mechanism of the CCW Review Conference).

A final characteristic was that the Ottawa Proaeas very quick. The Treaty was negotiated within a
year and entered into force less than two yeaes, latore quickly than any Treaty of its kind in
history. In fact, only in exactly 14 months (fronct@ber 1996 to December 1997) the Convention was

negotiated.

2. The Drafting Process.

The final step of the Ottawa Process was the aglopth 18 September of the Convention on the
Prohibition of the Use, Stockpiling, Production darrdnsfer of Anti-personnel Mines and on Their
Destruction. The Convention entered into force dviatch 1999, i.e. six months after 40 States had

formally adhered to it.

To date, 162 countries are States Parties to thee®wiort®® which “provides a framework for mine

action, seeking both to end existing suffering amgrevent future suffering"®’

103 M. A. Cameron, R. J. Lawson, and B. W. Toménopranote (13), p. 5.

104«About us”, International Campaign to Ban Landmi(i€BL), accessed in December 20h#tp://www.icbl.org/en-
gb/about-us.aspx

105«The Treaty”, ICBL, accessed in December 2014,:Hitpw.ichl.org/en-gb/the-treaty.aspx.

108 «Treaty Status”, ICBL, accessed in December 20i#://icbl.org/en-gb/the-treaty/treaty-status.aspee the text of the
Convention and the list of signatories States irearin3.
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The deadline proposed by the Minister Axworthy dgrhis final speech forced the Canadian officials

“to complete a detailed assessment of the newigallierrain surrounding the AP mine isst&.”

In fact, the challenge was tough: gathering asyn®&tates as possible around the same negotiating
table within a year, and furthermore, reachinggme@ment on a Mine ban treaty. Hence, Canada

needed help so as to realize its objective.

That help came from a “core group” of States thatensupporting the ban, and initially that group
included: Austria, Belgium, Canada, Ireland, Mexisetherlands, Norway, the Philippines, South

Africa, and Switzerland®®

Each one of these countries played an importaat Far example, Austria was among the first
supporters for a ban, Belgium holds the recordeirfigpthe first country to adopt national legislatio
banning APMs, Canada launched the Ottawa Proaessnd together with the Netherlands “played a
key role within the European Unioft® Mexico became a pro-ban State since the firstgshab
mobilization, Norway hosted “the formal negotiatioithe ban Convention in the fall of 199%7*the
Philippines was a strategic country in the Asiantert, South Africa was among the most mine-
affected countries, therefore it had knowledgehefftlight of landmines, and finally Switzerland

hosted several meetings in Geneva.

It was the common purpose and the numerous meetimjsonsultations that enable this starting and

small group of States to extend their influencetteer countries until the adoption of the ban.

The first step was the legitimization of the UNfédat, as already said in the previous chapter,
although the UN resolution 51/45S of December 1d@fiGhot mention the nascent Ottawa Process, it
represents the necessary recognition of the négésdake action as soon as possible, and it oedur
at the right time pushing the International Comntyinito the accomplishment of the negotiation of a
ban on landmines. In short, the resolution (156eStaoted that resolution, 10 of them abstained, an
no one opposed) gave to the Ottawa Process thdeigh of significant legitimacy to pursue its aim

even more actively.

2.1. The First Draft of the Convention.

The first step of the drafting process took plisce meeting in Vienna on 12-14 February 1997.

07«0Overview and Convention Text”, AP Mine Ban Conventiaccessed in December 2014,
http://www.apminebanconvention.org/overview-and@ntion-text/
108 R. J. Lawson, M. Gwozdecky, J. Sinclair and R. Lizgys “The Ottawa Process and the International Muaret to Ban
Anti-Personnel Mines”, iTo Walk without Fear: The Global Movement to Bandrames supranote (13), 162.
109 5 Maslensupranote (17), p. 27.
ﬁ(l’ R. J. Lawson, M. Gwozdecky, J. Sinclair and R. Lizgpssupranote (108), p.167.

Ibid.
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The aim was to “exchange views on the content@bavention,**?as well as “to review a draft
Austrian ban convention text® in order to develop “a draft text that can serse&asis for

negotiations.”*

In fact, a rough draft of the Convention had bdezeay prepared and it had circulated in an infdrma
way. This first draft had been prepared by the Aaistdelegation in 1996, after the last disappoiti
session of the CCW Review Conference in April 1996.

This draft contained 11 articles and it prohibite@mploy, product, transfer and stockpile APMs.
Furthermore, it provided for the destruction ofckfules and for the clearance of minefields witthia

set deadline, the former within a year after teatly implementation and the latter within five year

Even though it was the first draft, only its amehdersion (dated 30 September 1996) became the
official Austrian draft of the Mine Ban Treaty’ This first draft was more detailed, it compris& 1

articles and unlike the its initial version, it wasde public.

However, that was only an Austrian text, it was vadid in either political or legal terms, and
especially, it was not sufficient to distribute Wewide to turn it into the principal text as a ban
proposal. Therefore it was necessary to “move fagmrely 'Austrian’ paper to an internationally
established draft!*®

For this purpose, soon after the 1996 Ottawa Centar, the Austrian government was asked to
circulated the draft and to request proposals fiteerother pro-ban States. In a few weeks they
responded contributing with a great number of sstiges and proposals for the Austrian draft. At
that point, the time was definitely right for goibgyond the bilateral dialogues and ensuring that

other States, besides who made proposal amendmeamtsjncluded in the negotiation.

2.1.1. The Vienna Conference , February 1997.

With the purpose “to build legitimacy” it was convened the 1997 Vienna Conference, kaiswn
as the Experts Meeting on the Text of a Total Banvéntion (12-14 February). On that occasion,
Austria invited all States, the United Nations, 8L and the ICRC. An unexpected and well-
appreciated number of States (the participatingeStaere 111) attended that meeting.

The credit for this high number belongs to Canthdaworked hard to ensure a high participation,
and thanks to the help of other States of the Gooaip, it had provided financial support for the
travel of delegations towards Vienna, in particiitarthose developing States that were seriously

mine-affected.

11235, Maslen, Anti-personnel mines under humanitddan a view from the vanishing point (Antwerp; Nétork:
Intersentia, 2001), 80.
EZR. J. Lawson, M. Gwozdecky, J. Sinclair and R. Lizspssupranote (108), p. 170.
Ibid.
15 For the Draft Treaty Text, see S. Maslsupranote (17), appendix 4 p. 396.
16T, Hajnoczi, T. Desch, D. Chatsis, “The Ban Treaiy"To walk without fear: The Global Movement to Ban Lraimes
supranote (13), 293.
"7 bid., p. 294.
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The meeting aimed at discussing the Austrian @iraft and the other suggestions, so as to imptove i
thanks to the multilateral dialogue. Almost all ffeticipants was active in that meeting: States
worked together with NGOs, which were present dytive entire session, and as reported by Stuart
Maslen, “Very few governments spoke out againstrg demonstrating that international opinion was

turning away from the legitimacy of anti-personnmehes as a means of warfaré®”

2.1.2. The Maputo Conference , February 1997.

An important step on the road of the negotiatiarcpss was theé™4nternational NGO Conference on
Landmines, which was held in Maputo, Mozambiquevieen 25-28 February 1997. This event is
placed between the elaboration and discussionedirdt draft of the Mine Ban Convention and the

following second draft.

It was a noteworthy Conference for several readeinst of all, it is the most relevant example of

regional efforts that have been made at that tim@der to widen the scope of tBétawa Process

In fact, since the beginning of this Process thead&an government was aware of the necessity of
regional initiatives to make the Ottawa Processeasgful and therefore to achieve a complete ban on
APMs. In short, “While the Ottawa Process would aanyglobal in its scope and objectives, it was
clear that support for the process could mostyehasilgenerated through an integrated series of

regional strategies.*

Next, the Maputo Conference is noticeable becausagithe final declaration it underlined the need
to support the Ottawa Process and it urged thé\HBOs participants from 60 countries to engage in

the negotiations for a ban treaty.

This stance on the landmines issue acknowledgeirportance of the announce that both

Mozambique and South Africa had made in that periedtheir will to support the ban.

Hence, that Conference illustrates the cooperdtgiween Canada (and the Core Group of pro-ban
States) and the NGOs. More details about the faleeonon-governmental organizations will be
provide later in chapter three, however regiondviies, especially whose undertaken in mine-
affected areas like many African States, were Uisefouild consensus on a ban on landmines so as to
link the efforts made on a international level withose made on a regional one and therefore being

more effective.

2.2. The Second Draft.

Since many suggestions were gathered during Vi€umderence, it became necessary to hold another
meeting to revise the text. In fact, it took plac&/ienna in March 1997, where the Core Group met
and elaborated the Second Draft (dated 14 Marcli)199

11835 Maslensupranote (17), pp. 31-32.
H19R. J. Lawson, M. Gwozdecky, J. Sinclair and R. Lizgyssupranote (108), p. 172.
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Even though this text was the result of multildtemnsultations (about 70 States, the UN, the ICBL
and the ICRC were engaged in that work), it wasimred only an Austrian product and in fact, the
paper was entitled “The Second Austrian Draft”. §ithe contents remained the result of collective
efforts, but only Austria and the Core Group weefto choose eventual amendments in line with

their goal**

Some of the main amendments made to the first dheie: a change in the definition of what is an
anti-personnel landmine, as well as the additiothefdefinitions of “minefield” and of “transferthe
terms “key prohibitions” were replaced with “gereshligations”. Moreover, it extended the time for
the destruction of landmines, whose in stockpiles to be eliminated within three years, and the
deadline for the clearance of minefields was extdrfdom five to ten years. Finally, it added

provisions regarding the future review confererames meetings between the States Paftfes.

2.2.1. The Bonn Conference (24-25 April 1997) antie¢ Third Draft.

Germany hosted this Conference, also known asfiteeniational Expert Meeting on Possible
Verification Measures to Ban Anti-Personnel Landesino express its support for a ban on
landmines. This meeting was the continuation ofli@6 Ottawa Conference and it was intended to
discuss measures related to both the verificatimhc@mpliancé?®” In fact, during the previous

meeting in February in Vienna it emerged the neatkepen the issue of verification.

Hence, before the meeting Germany had preparedeax f@@ptions Paper for a possible verification
scheme for a convention to ban anti-personnel lamelsi aiming at implement “significant and

intrusive verification measure$*

The 121 States present at that Conference hadeatffeleas about the verification measures thag wer
necessary to provide. In fact, some States “affirthat detailed verification was essential to easur
that any agreement was effectivé,ivhereas other States gave prominence to the htariani
character of the convention still in the procesbe&ihg established. Therefore, according to theth an
to the ICRC, which shared this latter point of vi¢lae most important thing was to focus on the

establishment of a norm able to prohibit AP¥fs.

At the end of the meeting, Austria “presented amamise solution that did not satisfy any sideyfull

but was conceptually acceptable for everydie.”

120T Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), pp. 294-295.

1215 Maslensupranote (17), pp. 32-33.

122K R. Rutherford,” Post-Cold War Superpower? Mides&tate and NGO Collaboration in Banning Landminies”,
Reframing the agenda : the impact of NGO and migddieer cooperation in international security poli¢yVestport, Conn.:
Praeger, 2003), 27.

123 «pisarmament Conference hears further calls fod{atine ban”, United Nations, accessed in Decemb&# 2
http://www.un.org/press/en/1997/19970401.dcf295Lhtm

1245 Maslensupranote (17), p. 33.

1255 Maslensupranote (112), p. 82.

126 |pig,

27T, Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), p. 301.
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The resulted Third Draff was submitted to the Core Group on 28 April 188@ after a revision, on
13 May 1997 it was made public worldwide.

2.3. Towards Brussels.

May 1997 was characterized by some noteworthy dpwednts, each of which represents a step
forward in the adoption of tHdine Ban Treaty

For one thing, the change of position of two Stabesh members of the UN Security Councll, i.e.
France and the UK. In fact, both of them annourtbei willingness in being more active in the
Ottawa Proces¥’

Next, as mentioned above regional activities weadly important to make the Ottawa Process more
effective, in fact about 10 global as well as regianeetings took place during the months leadng u
to the Oslo final conference. For instance, afterMaputo Conference of February 1997, another
Conference was held in Kempton Park on 19-22 M&7 18 was the first Conference of African
Experts on Landmines where “forty-three out offiftg-three OAU[Organization of African Unity]

members had pledged their support for the Ottawae®s.**°

Finally, other conferences organized by governmantsNGOs were held before the Oslo Conference
in Stockholm, Ashgabat, Sydney, Manila, and NewhD@&ll characterized by the will to support a

landmine bart®!

At the end of spring 1997 some of the main concefiibe supporters of the Ottawa Process had been
overcome. Indeed, during the first months, the flaus of the Ottawa Process had been concerned
about the risk of the formation of two parallel ohals for the negotiation of a ban on landmines (th

Ottawa Process and the Conference on Disarmament).

In fact, as already mentioned above, some Stagferped the track of the CD rather than the
unilateral Canadian initiative. Moreover, after #ivevorthy challenge only few and middle-sized

countries supported that initiative, so there wasr#us risk of a failure.

Just before the Brussels Conference it was cleaithie difficult times were over. During the first
months of 1997 the Ottawa Process gained the suppover 40 countries.

More and more European countries as well as marigaf States began to endorse the Process and
they influenced others to do the same. Hence, ttev@ Process started as a risky initiative turned
into the unique and real track for the realizattbthe ban on mines. All in all, “The all-important

political momentum that coalition partners had hbfor was clearly developing?

128 Third Austrian Draft Text, in Appendix 4, S. Mas|supranote (17), pp. 416-422.

129 For further information about the changes in Naigolicies in France and UK see S. Mastemranote (17), pp. 34-35
130 R, M. BehringerThe human security agenda : how middle power lediedefied U.S. hegemofiew York:
Continuum, 2012), 69.

131 1bid.; S. Maslensupranote (17) pp.35-36; R. J. Lawson, M. Gwozdecksidclair and R. Lysyshyrsupranote (108),

p. 173.

132R. J. Lawson, M. Gwozdecky, J. Sinclair and R. Lizgpssupranote (108), p. 175.

31



2.4. The Brussels Conference, 24-27 June 1997.

Since the third draft had finally been widely adegpas the basis for the ban treaty, it was only

necessary to plan the following stages for thectaffiadoption.

One of the last phases was the International Cenéerfor a Global Ban on Anti-Personnel Mines, or
the Brussels Conference that was attended by HiésSand it is considered a turning point in thé pa

towards the Mine Ban Treaty as it led quickly te fimal Conference in Oslo.

One of its main outcomes was the adoption of thes§ls Declaration, which was signed by 97
participant States. Through this document Statesgrdzed some indispensable requisites of a ban
treaty. For one thing, “a comprehensive ban oruieg stockpiling, production and transfer of anti-
personnel mines”, next, “the destruction of alkc&fmled and cleared anti-personnel mines, and the

“international co-operation and assistance in tea af mine clearance in affected countri€s.”

Furthermore, the Declaration also accepted thd thirstrian draft as the text for negotiations, tkten
convened the following Diplomatic Conference in@sthich was intended to be the forum for the

treaty adoption, and it transmitted the third dtafthe future Oslo Conferent¥.

2.5. The Oslo Conference, September 1997.

The Diplomatic Conference on an International T8@h on Anti-personnel Land Mines, or Oslo
Diplomatic Conference, was attended by 85 counémekit aimed at negotiating the final treaty ta ba

landmines and therefore at making the Austriant@&inding treaty.

The rules of procedure regarding the decision-ntaginocess (already announced at the end of the
Brussels Conference) provided the vote of the twatimajority for cases where the mechanism of
consensus was unrealizable, hence it was reaflgudifto change the draft treaty without a large

consent.

However, soon after the opening of the Conferemaade emphasized the importance of achieving
agreements by consensus, hence after its pratestsyles of procedure were adopted through that

mechanisnt®

In addition, only States that had signed the Bilgd3eclaration were allowed to vote, while the othe

could participate only as observers together withlCRC and the ICBL.

The Oslo Conference is also well-known for the ¢év@mound the United States. In fact, despite the

efforts of the Canadian delegates since the beggnwii the Ottawa Proce$ they did not succeed in

igj S. Maslensupranote (17), p. 37 and S. Maslesupranote (112), p. 83.

Ibid.
138 This decision prevented States to change the ianstraft.
138 Engaging the US would meant not having other stapponents. Plus, the support of the US could bipr important
users of mines to join the process. For furtheaittebn the role of the US during Oslo Conferenee, . Dolan, C. Hunt,
“Negotiating in the Ottawa Process: The New Mutétalism”, inTo Walk Without Fear, the Global Movement to Ban
Landmines, supraote (13).
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engaging the US that indeed continued to promaether forum for eventual negotiations on a ban
on APMs, namely the Conference on Disarmament.

Just before the opening of the Conference, on 1gusu1997, the White House announced its
participation at the Oslo meeting, however it inggbsome conditions for an eventual acceptance of
the treaty: the possibility of using mines in Solthrea, the change of the definition of the term-an
personnel mine in order not to put obstacles inges of mixed anti-tank and anti-personnel mungion
systems, a delay in the entry into force, a rec#drverification regime, and the possibility foe th

States Parties to withdraw in case of a supremenatnterest®’

The negotiations were focused on the US propokatsaimed at obtain considerable changes. The US
had few allies at that Conference, however theretha risk that it could convince other states to
support its “non-negotiable changes”, which welelad as the “red line§*® with a drastic impact on
the draft text.

During the discussions, some States shared soiteabfanges, such as Japan, Australia, Spain,
Ecuador, and Poland, however the majority of Stitesy rejected the US proposals and spoke

against them.

The most strict opponent was the ICBL that in @aference newsletter campaigned against them.
During the discussions, the US found little supptbrerefore it tried to modify its proposals, howev
also the revised proposals did not attract any aupphe US failed and on 18 September the

American chairs were empty, therefore the treaty fwemally adopted:®

2.6. The Second Ottawa Conference, 3-4 December 799

In Ottawa 2.400 people participated at the Confezehlere, the Mine Ban Convention was opened
for signature. 121 States signed the Treaty andr‘avhalf-billion dollars would be pledged for mine
action during the conferenc&’®

The successful conclusion of the Ottawa Processalgashighlighted by the Canadian Prime Minister
Jean Chrétien who described it as victory “withangicedent or parallel in either international

disarmament or international humanitarian Iav.”

In the same month, the UNGA Resolution 52/38A weled the conclusion of the Oslo

Conferenceé®

1373, Maslensupranote (112), p. 84.
138 Tepe, ThMlyth about Global Civil Societgupranote (10), p. 90.
139M. Dolan, C. Hunt, “Negotiating in the Ottawa PrsseThe New Multilateralism”, iffo Walk Without Fear, the Global
Movement to Ban Landmines, supiate (13), pp. 414-415.
i“l’ R. J. Lawson, M. Gwozdecky, J. Sinclair and R. Lizggssupranote (108), p. 181.
Ibid.
142 AJRES/52/38, available &ittp://research.un.org/en/docs/ga/quick/regular/52
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Welcominghe conclusion of negotiations on 18 September E%¥slo on the Convention on the
Prohibition of the Use, Stockpiling, Production andnsfer of Anti-personnel Mines and on Their

Destruction,

1. Invitesall States to sign the Convention on the Prohibitbthe Use, Stockpiling, Production
and Transfer of Anti-personnel Mines and on Theagstuction, which was open for signature at

Ottawa on 3 and 4 December 1997 ...
2. Urgesall States to ratify the Convention without delappsequent to their signatures ...

3. Calls uponall States to contribute towards the full realiaatand effective implementation of the

Convention ... .

34



lIl. ANALYSIS OF THE OTTAWA TREATY.

The Convention on the Prohibition of the Use, Spalakg, Production and Transfer of Anti-Personnel
Mines and on their Destruction, or the Mine Banafy¥® was adopted on 18 September 1997 during
the Oslo Diplomatic Conference and it was signed 2 States in Ottawa during the Second Ottawa

Conference between 2-4 December 1997.

The signature was a political act through whichedt@ngaged in ratifying the treaty at a later.date
Then, the Convention could enter into force, atedtm article 17(1), “on the first day of the $ixt
month after the month in which the"#iistrument of ratification, acceptance, approvaacession

has been deposited®

That happened on 16 September 1998, when Burlasa signed the Mine Ban Treafyhe country
was the 40 to ratify it, therefore conforming to article 1ffet Convention entered into force on 1
March 199¢% and according to the ICRC, the entry into forcéhif Treaty was “the fastest of a

multilateral arms-related treaty’®

As stated by Eric Roethlisberger, at that timeMlee-President of the ICRC during the Ceremony on

the entry into forcet*’

In the name of hundreds of thousands of victimsartie millions who live each day in fear of
becoming victims, the ICRC whole-heartedly welcortesentry into force today of the
Convention ... which enter into force more rapidlgihany previous multilateral arms-related
treaty, represents a comprehensive response tarttimine crisis ... It represents the norm by

which all efforts to address this humanitarian échgwill be judged.

To date, there are 162 States Parties to the Ctiamgne. “over the 80% of the world’s countri¢§®”
This Convention is the first to impose a real aoohplete ban on antipersonnel landmines and its main
purpose consists in halting the casualties aneésoff caused by these weapons. In fact, its videy ti

and preamble point at focus the impact of landmareBuman beings in the short as well as the long

term#°

143 For the text of the Convention see Annex 1.

144The Mine Ban Treaty, article 17(1). Hereinafterassl indicated otherwise the articles cited in ¢hispter will refer to the
Ottawa Treaty.

148 The Landmine and Cluster Munition Monitor (or Themitor), “Burkina Faso”, online atttp://www.the-
monitor.org/index.php/publications/display?url=l@2/burkina_faso.htmhccessed in December 2014.

1481 Maresca and S. Maslesypranote (56), p. 624.

17 bid., p.625.

148 «Treaty Status”, ICBLsupranote (106).

4% During the negotiations of the Treaty there haehbeiscussions about the nature of the mine issitially some
opponents of the Ottawa Process stressed the iamperbf considering the implications for natioredigity. On the other
hand, the supporters of that Process highlightedhtimanitarian crisis. Finally the latter poinvi#w prevailed, hence it
was decided to face the problem prohibiting theafthose weapons. For more details about thistdebae R. J. Lawson,
M. Gwozdecky, J. Sinclair and R. Lysyshgapranote (108), pp. 162-166.
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Therefore, it is not by chance that the first &etiaf the Convention primarily imposes the prolidsit

of the use of APMs so as to deal with the humaaitacrisis'™

Although the Convention belongs to the IHL it is@felated to the disarmament law. In fact, it
impose a complete ban on antipersonnel landmingsistne same time in the last paragraph of the
Preamble, the States Parties recognize that thee@tan is based on the main principles of the IHL,
I.e. the non unlimited right of the parties durangarmed conflict to choose any means they waat; th
prohibition (during a conflict) to employ weapomsdahat kind of warfare that cause unnecessary

suffering; and finally the principle to distinguislietween civilians and combatafts.

Starting from these principle of IHL, the Statestiea through their ratification agreed to stop the

suffering caused by the APMs.

1. The Scope of Application of the Convention.

Article 1 prohibits States Parties stat&s:
To undertakenever under any circumstances

a) To use anti-personnel mines;

b) To develop, produce, otherwise acquire, stoekpétain or transfer to anyone, directly or
indirectly, anti-personnel mines;

c) To assist, encourage or induce, in any way, a®@yo engage in any activity prohibited to a State
Party under this Convention.

2. Each State Party undertakes to destroy or etiseir@estruction of all anti-personnel mines in

accordance with the provisions of this Convention.

Focusing on the phrase “never under any circumstdribe article enlightens that the general
obligations of the Convention apply always. In fdlse Convention does not have an article regarding

its scope of application.

The first Austrian Draft contained an article thpecified the scope of application, “This Convemtio
shall apply in all circumstances including armedftiot and times of peace>®

However, during the negotiation process it was ielated because it was not necessary since the
article through that phrase “never under any cistamces” makes clear the concept. Still, the disle

well as the preamble of the Treaty further contgtto avoid different interpretation¥.

In short, the Convention applies in all situatidmsth during conflicts and peace times, and dira#s.

In fact, article 20 affirms the unlimited duratiohthe Treaty. The right of withdrawal is respeched

150 5ee the following paragraphs about the main ofitiga for more details about the prohibition of tree of APMs.

151 These principles were part of the customary ladithey had been codified in articles 22 and 2%efilague Regulations
Respecting the Laws and Customs of War on Land (19dd)then they had been included infnetocol Additional to the
Geneva Convention of 12 August 1949, and Relatitiget®rotection of Victims of International Armedrn@izts (Protocol

1), as mentioned in the first chapter.

152 Article 1.

153 Article 1 of the First Austrian Draft. To see tlest, S. Maslensupranote (17), appendix 4, p. 396.

1543, Maslensupranote (17), pp. 71-73.
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restricted. In fact, if a State wants to withdrawas to inform the other States Parties, the DO&pgs

I.e. the Secretary-General of the United Natiordstae UN Security Council explaining the reasons.

Moreover, if that State is engaged in a confliog withdrawal will not occur before the end of the
warfare>®

Finally, the Convention provides the possibilityr States who wish to be bound by the Treaty before
its entry into force, to declare in the momentref teposition of the ratification, acceptance, aypglr

or accession that they will apply article 1(1) ebesfiore the entry into forcé®

2. Definitions.

In the first place, article 2 offers different defions in order to clarify the object of the Contien,
i.e. the anti-personnel landmines. The first AastiDraft Treaty reported the definition of AP mines
adopted in the Amended Protocol II, i.e. “a minienarrily designed to be exploded by the presence,

proximity or contact of a person and that will ipaaitate, injure or kill one or more persons.”

This definition had been discussed during the Vée@onference (12-14 February 1997). The core of
the debate was around the word “primarily” becamue States were in favor for keeping that word,

and others not.

That word had been added by the technical comnufidee CCW Review Conference to ensure the
exclusion of the anti-vehicle mines and the hylmides from being included in the definition. Thenai
was to avoid those weapons to be regulated by thendled Protocol Il, therefore, during the Vienna
Conference of 1997 there was great debate betwedwo sides.

The ICBL and the ICRC also intervened pushing et elimination, and the latter during the meeting
argued that “the development of this definition Ipaompted some manufactures to rename their mines
to avoid the application of Amended Protocol'fi?At the end of the Conference, it was adopted the
Second Draft of the Treaty, the word “primarily” svdeleted, however it was included a specific

exception for anti-vehicle mines equipped with duahdling device$>’

The ICRC already during the CCW Review Confererax éxpressed its concern stating that “such a

mine [anti-personnel mine] must continue to be ustded as any mine which is 'designed to be

155 Article 20.

158 Article 18. The entry into force for States thdeposit their instruments of ratification, accepgrapproval or accession
after the date of the deposit of thé"4fstrument of ratification, acceptance, approvaiezession, this Convention shall
enter into force ... six months after [that] datetjce 17.

157 The Amended Protocol Jkupranote (73), article 2(3).

1%8 T Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), p.297.

159 This exception respected the declaration of Geymstmared by other 17 States, that occurred dihi@@CCW Review
Conference and that “introduced an official intetatien of the word " primarily " indicating thatriteans only that anti-tank
mines with anti-handling devices are not anti-pensb mines.” P. Herby, “Third Session of the Revieanference of States
Parties to the 1980 United Nations Convention ondeonventional Weapons (CCW)hternational Review of the Red
Cross,no. 312 (1996), online &ttps://www.icrc.org/eng/resources/documents/migaSe.htm
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exploded or detonated by the presence, proximigoatact of a person' ,whatever other functions the

munition may also have’®

However, both the ICBL and the ICRC were aware ithabuld be quite impossible reach an

agreement including the anti-vehicle min@s.

For these reasons, in the adopted Convention a&personnel mine is defined as “a mine designed to
be exploded by the presence, proximity or conthatfmerson and that will incapacitate, injure dr ki
one or more persons” and then “Mines designed webenated by the presence, proximity or contact
of a vehicle as opposed to a person, that are pediwith anti-handling devices, are not considered

anti-personnel mines as a result of being so equipiy®

Article 2 includes other definitions. First, thefidéion of “mine” as “a munition designed to beapkd
under, on or near the ground or other surfaceanddo be exploded by the presence, proximity or
contact of a person or a vehicf&®1t does not differ from the definition presentire Amended

Protocol Il, except for the order of the words.

Second, the definition of “anti-handling devicedthwas quite the same of the Amended Protocol Il
184 with only an addition, that is “otherwise intemally disturb the miné® in order that “an anti-
handling device would not be considered as suitleduld be triggered by the innocent act of a pass
by."166

Next, the explanation of “transféf” , which is related to the core obligation of Ssaded it will be
described later in this chapter, and the definibbimined area.” This one is described as “an area
which is dangerous due to the presence or suspprednce of mines® The same explanation as
well as the definition of other types of mined ar@gere included in the Amended Protocol II. The

current article 2(5) was made simpler and broadend the negotiations of the Oslo Conference.

3. Obligations: an introduction.

As regard the general obligations, it is importamnake one preliminary remark: the Convention is
binding only for States that ratify it, indeed deab not apply to the others that do not want ifyras

well as the armed opposition groups which operatbe territory of one of the States Parties.

However, the Treaty try to regulate this evasiteation through articles 1(1)(c) and 9. The former

forbids the Parties from supplying both other Stated anybody else with landmines. Similarly, the

180 pid,

1815 Maslensupranote (112), p. 97.

182 Article 2(1).

163 Article 2(2).

184 The Amended Protocol l§upranote (73), article 2(14).
165 Article 2(3).

166 5 Maslensupranote (17), p. 127.

187 Article 2(4).

188 Article 2(5).

38



latter establishes that States Parties have to makw effort to hinder any violations of the

Convention inside the territory under its jurisdbot **°

3.1. Main Obligations.

The commitments that States Parties are requiregsfect can be divided in two groups: the main
obligations that are the pillars of the Conventiamd the additional obligations that are useful to

implement the fundamental obligatioH$.

3.1.1 The Prohibition of the Use of Landmine$’*

This provision comes first so as to highlight itgoortance. It is a cornerstone of the Treaty, h@wév
had not been simple for States during the negotiatio decide to bind themselves to respect the

prohibition of the use of that weapons.

It was perceived as the most important restrictioaccept “given the comprehensive nature of the

undertaken ¥

There is not a definition of what the Conventiotemds with the term “use”. If, the “use” covers new
emplacements of landmines, the situation regartiagxploitation of landmines previously laid ig no
so simple. In fact, during the Oslo Conferencelilseraised the question asking “whether an army that
moved into an area where mines are emplaced archwlen uses them .. would violate the
prohibition on use”® and also it proposed to include the clarificatioat the use meant only the act of

emplacing a landmine.

Even if its proposals had been rejected, otheeStwuich as the UK and Australia faced the problem,
wondering if there was violation of the Conventiorcase of an indirect use of mines laid by another
State.

Today, it has been clarified that States Partiestmot take advantages from this situation. In taadi
as regards the concept of “emplacement”, it indigalhe single act of display a landmine, but sthise
weapons is characterized by its long-term effa@cisas important not to accept the only meaning of

emplacement. Therefore, it now falls within theiootof using a “mine”, in its broader sense.

Finally, if the maintenance of minefields consista violation of the prohibition of the “use”, this
not the case for the maintenance of fencing andimgsigns around minefields, because here there is

the purpose of protecting civilian§.

1695 Maslensupranote (17), pp. 74-75.

0 Hajnoczi, T. Desch, D. Chatsis, “The Ban Treaggipranote (116), p. 298.
171 Article 1(1)(a).

1725 Maslensupranote (17), p. 76.

13 pid., p. 78.

174 |bid., pp. 77-83.
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3.1.2. The Prohibition to Develop, Product, AcquireStockpile, Retain or Transfer

Landmines.

The second main obligation is explained in artidl&)(b), States are prohibited to develop, product,

acquire, stockpile, retain or transfer landmines.

States Parties cannot develop and produce minbgirettly and indirectly. Hence, it is forbiddeotn
only the material construction of mines, but ats® tommission and the funding of all those ac#siti

that lead to the production of mines. Furtherm8tates Parties have to avoid the acquisition oemin

This specification aims at embracing all the siturad that cannot be attributed to the obligationatf
producing landmines, for example when a State vesghem as a gift, or when it discovers a
depository of mines and it do not proceed withrteeessary weapons’ destruction. Similarly, States

Parties cannot stockpile or retain landmines.

This prohibition is linked to article 4, which raéges the destruction of all stockpiled APMs undes t

control of the Parties of the Treaty within foulaye after its entry into forcg>

In addition, States Parties are forced to avoidrdwesfer of antipersonnel mines to anyone, be it
another party to the Convention or not. Nevertlsltdgere are two exceptions that are explained in
article 3: the transfer is permitted when the dediton is the place for the destruction, and thadfer
(or also the retention) of a limited amount of Aihes is allowed for improving activities of mine

clearance, detection and destructith.

Finally, also article 2(4) provides a definition“tfansfer” since it states that it regards thegtsi

movement of landmines, but also the transfer Ief tit and control over miné§’

Finally point (c) of article 1(1) forces a Statatyanot to assist or induce someone else in anyigct

that is prohibited by the Convention.

This provision appeared for the first time in trec@nd Austrian Draft and it was not modified utiii
adoption of the Treaty. However, there have besagieements about the interpretation of the words

“assist”, “encourage” and “induce” because theyraredefined by the Treaty.

As a consequence, some States, such as Austaadidnterpreted this provision in a narrow way. As
an example, as regards the first word “assist’y andlirect assistance has been considered a violati
of the Convention. However, the majority of cous¢rhave interpreted the provision in a broader way,

that means avoiding for example training anyorgaénuse of APMs, or provide logistic suppBft.

3.1.3. The Obligation of Destruction.

This obligation is regulated by articles 1(2), 3546, and 7.

175 Article 4.

178 Article 3.

77 Article 2(4). To deepen the interpretation of domcept of “transfer”, see S. Maslaupranote (17), pp. 86-90.
1785, Maslensupranote (17), pp. 90-97.
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Article 1(2) obliges States parties to destroyAiBMs. This core obligation is related to the AP esin

which are under the jurisdiction or the controbdbtate Party.

The phrase in article 1(2) “to ensure the destonctif all anti-personnel mines” had been proposed b
Sweden during the Oslo Conference with the purpbsegulating the possibility for a State to charge
someone else, for example a private company, vaithgithe destruction. Although the disposal of AP
mines is important, there are also some rulesStaes have to follow when they undertake this.task
The standards to follow are the International Miagion Standards (IMAS}®, established by the UN
Inter-Agency Coordination Group on Mine Actidi.

In fact, according to the Guide for the destructtd®P mines, although the methods for the disposal
of ammunition and explosives are five, as regandgisposal four of these options are prohibited by

the Mine Ban Treaty. Therefore, the only possipiktthe destructioff*

This obligation cannot be avoided for example mg\tme weapons from the State’s territory to

another “while keeping the title to and the contreér the mines*®?

Article 3, mentioned above, allow States to kedéimaed number of AP mines on the condition that

they use those weapons only for certain purposes, as the development of mine clearance methods.

Article 4 and 5 represent the core obligation. Tdvener is concerned with the destruction of
stockpiled AP mines and moreover, it provides thadiine for the fulfillment of this duty, that is,
within four years after the entry into force of tBenvention. On the other hand, article 5 is relate

the destruction of anti-personnel landmines thdtda the ground.

Beginning with article 4, first references of tbisligation can be traced back to the draft prepayed
Werner Ehrlich in 1996, which at article 5 statedtt'®

Each High Contracting Party undertakes to destiogkpiles of anti-personnel mines it owns or
possess, or that are located in any place undgrrigsliction or control within one year and anti-
personnel mines already employed within five yedithe individual entry into force of this

Convention ... .

1791MAS are the standards in force for UN mine operst. More information atttp://www.mineactionstandards.org/

180 The UN Inter-Agency Coordination Group on Mine Acti(IACG-MA) coordinates the mine activities withime United
Nations, and it includes 14 UN departments, agshpigrams and funds. More information on the Miagon will be
provided in the next chapters.

181 As regards the banned options “The Mine Ban Trpadjibits the sale, gift, or increased use of laimém at training
whilst the Oslo Convention now bans deep sea dugrip8ee IMAS, “Guide for the destruction of stodkegi anti-personnel
mines”, available dbttp://www.mineactionstandards.org/standards/irgonal-mine-action-standards-imas/imas-in-
english/

182 Hajnoczi, T. Desch, D. Chatsis, “The Ban Treaggipranote (116), p. 299.

183«Convention on the Prohibition of anti-personnehes” (1st draft by W. Ehrlich, April 1996), in S.aélen supranote
(17), pp. 396-397.
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All the drafts of the Conventidff until the second one contained articles relatetembligation of
destruction. After the 1997 Vienna Conference teeo8d Austrian Draft divided that obligation into

three articles that became only two in the adoftexvention, i.e. article 4 and 5.

Returning to article 4, it only binds the Stategtifa and their stockpiled AP mines, in other words
anti-personnel landmines that are owned by a $@aty or under its control must be destroyed. As
previously stated, the Second Draft provided thateS Parties had to destroy all stockpiled mines
within three years after the entry into force af thonvention, however this deadline was later

extended to four year&

Moreover, since according to article 18 there esgbssibility for States to apply article 1(1) brefds
entry into force, it is worth highlighting that this case they are not required to begin the det&tru
of stockpiled APMs before the entry into force. @ersely, they are not allowed to add other new

landmines&®

Although the object of the destruction is cleardfided in article 2, there is another ambiguous

question that is relative to the terms “jurisdioti@nd “control”.
Even if they have been used in other tre&tiethey have never been defined.

Around the concept of “jurisdiction”, i.e. “the pewof a sovereign to affect the rights of persons,
whether by legislation, by executive decree, otheyjudgment of a courf® there have been
different interpretations, sometimes it has beemwed in a broader way (i.e. that “encompass nigt on
the judicial power of a State, but the full machynef government, including legislative and exeeeiti
power” )and others in a narrow one ( that is, wiheefers to the lawful power to move and enforce

rules”) r*

The 1969 Vienna Convention on the Law of Treatigda@ns that the Convention has to be interpreted
in the light of the object and purpose of a Trettgrefore as regardise Mine Ban Conventicthe

concept of jurisdiction has to be applied in a beasense because it “defines the ambit and sdope o

184 The drafts of the Convention are: Convention orRtehibition of anti-personnel mines (1st draft by B¥rlich, April
1996), (ICBL Draft) Convention on the prohibition bEtdevelopment, production, stockpiling, transfet ase of anti-
personnel mines and on their destruction (20 Deeerh®96), Belgian Draft of a Convention on the tptahibition of anti-
personnel mines, Convention on the prohibition diFparsonnel mines (First Austrian Draft Text), Cention on the
prohibition of the use, stockpiling, production arahsfer of anti-personnel mines and on theirrdetibn (Second Austrian
Draft Text), Convention on the prohibition of theeystockpiling, production and transfer of antigmemel mines and on
their destruction (Third Austrian Draft Text), alailable in S. Maslersupranote (17), pp. 396-422.

185 The first draft of the Convention established #tatkpiles had to be destroyed within one yean tha deadline the
deadline was extended to three years and in thé@anvention it became of four years, in partichlecause for developing
States needed a longer time to accomplish, T. Kajn®d. Desch, D. Chatsis, “The Ban Treatytipranote (116), p. 299.
186 5 Maslensupranote (17), p. 146.

1877, Hajnoczi in “The Ban Treaty’supranote (116) gives some examples of those treatiesBiological and Toxin
Weapons Convention, Chemical Weapons Convention, AeteRdotocol Il to the CCW, and the Comprehensive Nucle
Test Ban Treaty. All these Conventions do not detfireeterms “jurisdiction” and “control”

188 joseph H. Beale, “The jurisdiction of a soverei¢ate3, Harvard Law Reviev@6, no.3 (1923): 241, online at
http://www.jstor.org/stable/1329779

1895 Maslensupranote (17), p. 150.
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the obligation to destroy or ensure the destruaticenti-personnel mines [article 4] in the brodades

possible sense™®

Similarly, the Preamble of the Convention referriaghe purposes and the commitments that States
Parties decide to respect highlights that poirttrjehat “it [ is ] necessary to do their utmast t
contribute in an efficient and coordinated manoefate the challenge of removing anti-personnel

mines placed throughout the world, and to asswie tkestruction.**

Nevertheless, according to the Austrian diplomfa¢sd seemed to be a common view about their
meanings. According to this view, the term jurisidic refers to an area over which a State exercises
its sovereignty, and control is about the “admmaiste or long-term over an area”, however, both of
the terms do not include a short-term occupatioa tefritory either by militaries forces, or by

peacekeeping personri&.

In fact, during the negotiation process no onesrhibe question about the meanings of these words
until Australia’s ratification. In that occasiondéecided to declare its opinion about their measiagd
specifically it stated®

The phrase jurisdiction or control is intended team within the sovereign territory of a State Party

or over which it exercises legal responsibilityvigue of a United Nations mandate or arrangement

with another State and the ownership or physicasession of anti-personnel mines, but does not

include the temporary occupation of, or presencdarrign territory where anti-personnel mines

have been laid by other States or persons.

As for the APMs issue, the problem arises in tvioagions.

First, when a State has territorial jurisdiction lhuloes not control it, for example because ef th
presence of opposing armed groups. Second, theot&k® AP mines that are stored in several NATO
countries. In fact, as examined by the Landmine ikdort* in 2000 the US still had its stockpiles in

several countries that were both States Partifet@onvention or at least they had signed it.

To this regard, some States such as Germany, thandKapan declared that those stockpiles were not
under their jurisdiction and control, and otherstsas Norway and Spain told the US that “they il

required to withdraw their stocks® to take back its AP mines.

Therefore, every country that is or was affectedHiry situation acted differentf{ according “the

individual circumstances¥

1905 Maslensupranote (17), p. 150.

191 preamble of the Mine Ban Treaty.

92T Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), pp. 299-300.

1935 Maslensupranote (112), p. 120. The statement of Australianily a declaration, in fact the Convention does not
allow any reservation.

19 The Landmine and Cluster Munition Monitor (hereteafThe Monitor)Landmine Monitor Report 200@vailable at
http://www.the-
monitor.org/index.php/publications/display?act=sitBmpgs_year=2000&pqgs_type=Im&pqgs_report=&pgs_seattio

198 The Monitor,Landmine Monitor Report 199@vailable ahttp://www.the-
monitor.org/index.php/publications/display?url=119gb/.
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As stated by Ambassador Jean Lint of Belgium inr&iaty 2003, who was the President of the
Convention’s Fourth Meeting of the States PartiEse compliance rate ... is extremely impressive.”
In fact, in that year 55 States Parties compldteddestruction of their stockpiles or were in thecpss

of doing s&-*®

The positive trend continued and according to e @f 2008, the number of countries that completed

the destruction rose to 83, with a total of 41 imill AP mines destroyed’

As reported by the most recent figures about tisérdetion of stockpiled APMs, to date, States Rarti
have destroyed over 48 million stockpiled antiparg mines (about one million only in 2013).
Moreover, among the Parties there are three cesntBielarus, Greece and Ukraine that are in

violation of their obligations since they have get completed their stockpile destructfGh.

The other provisions that constitute the core efftheaty obligations are contained in article Salet,
it requires States Parties to destroy all AP mingsined areas under their jurisdiction or control

within 10 years after the entry into force of thedty?**

In the previous drafts there was a distinction leetwvminefield and mined areas, because there were
differences in the mine clearance between the tiwat®ns. In fact, thanks to the recording of nsine
whose on minefields were simpler to remove.

However, in the final text, the distinction betweamefield and mined area was eliminated because

"202 15 maintain. For this reason, in article 5

according to the Core Group it “was going to béialift
there is only the term “mined area”, that is “aeaawhich is dangerous due to the presence or

suspected presence of minés.”

According to this article the Parties are requiedestroy all the APMs emplaced on mined areds tha

are under their jurisdiction and control.

Here it is important to consider that the aim ohenclearance is to identify and remove or destruct
landmines and unexploded ordnances (UXO) from a&dharea “to a specified depth to ensure the land

is safe for land userg®

Nevertheless, it is not always possible to estalilie necessary depth of clearance, becauseat is n

easy to detect the devices, in particular when gieymade of plasti®?

19 Fyrther examples and information in S. Maskigranote (112) pp. 120-122.

1975, Maslensupranote (17), p. 151.

198 «Anti-personnel mine Treaty’s Fourth Anniversanincides with the first deadline: almost 30 milliotines destroyed”,
United Nations Meetings Coverage and Press Rele2868)( available dittp://www.un.org/press/en/2003/dc2854.doc.htm
199«Backgrounder: Stockpile Destruction”, ICBL (2008ya#able athttp://www.icbl.org/en-gb/news-and-
events/news/2008/backgrounder-stockpile-destruetigx

200The Monitor,Landmine Monitor Report 2014vailable ahttp://the-monitor.org/index.php/LM/Our-Research-
Products/LMM14

201 Article 5(1) Mine Ban Treaty.

2025 Maslensupranote (17), p. 161.

2035 Maslensupranote (112), p. 125.

204 Clearance requirement$MAS 09.10 (2003, amended 2013), available at
http://www.mineactionstandards.org/standards/irstonal-mine-action-standards-imas/imas-in-english/
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Plus, it is possible that States are not awarbheptesence of APMs on their territory. As remeraler

by S. Maslen, many European States are still cantted by UXO and landmines dating back to the
WWII, thus they can proceed with the destructioBMs only when they discover those weapons.

Hence, despite the purpose of article 5, it iseguntpossible to clear them all, and therefore retsihe

obligation completely®

All'in all, these practical difficulties tend to stacle the achievement of the purpose of article 5,
therefore the absolute fulfilment of the obligatibas been replaced by a greater tolerance, teus th
mine clearance does not aim at clear all APMsjtbyturpose is to clear all the APMs which are

dangerous for people.

As explained by S. Maslen “a distinction is inciaghy made in mine action between making a

country mine-impact-free as opposed to mine ff&e.

Article 5 also contains the expression “to destiognsure the destruction of all anti-personnelesin
in mined areasnder its jurisdiction or control..” . The questions of ensuring the disposal aad dffi
“jurisdiction” and “control” have been discussedab, however, it is worth explaining that the cohtr
also pertains to territories outside the jurisdictof a State Party, but under its effective cdntnach

as occupied areas, hence the State has to obésrdaties also in those areas.

On the other hand, when there is not an establigheernment, the UN would take the control of the
territories or weapons. However, there are diffetgmes of UN operations, therefore the mandates
vary depending on the kind of operation. In genef#éhe armed forces of a Party operate for a long
period, under the UN mandate, on a certain araa3tate has the effective control on that zones th

is obliged to clear the eventual APM¥

Article 5(2) demands that Parties “make every efiidentify all areas... in which anti-personnel
mines are known or suspected to be emplaced.” et the Convention does not explain what
“every effort” means, this expression intends iattes have to do their best depending on their

resources and possibilities.

In addition, until the conclusion of the job of testion, States have to ensure that mined affected
areas are monitored, marked and well protecteeigimg or other methods that have to respect the

standards provided in article 5 of the Amendeddraltll and in its Technical Annex.

There is also something which needs consideratian s the lack in article 5 of any direct warnfiog
civilians. This is odd since in the Third AustriBnaft there was a reference to the necessity of

providing “an immediate and effective warning te gropulation.*°

205 More information about the mine clearance in thetrchapters.

2065 Maslensupranote (17), p. 164.

207 |bid.

2085 Maslensupranote (17), pp. 166-167.

209 Article 5 and 6, Third Austrian Draft Text, in Appdix 4, S. Maslersupranote (17), pp. 416-422.
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On this point, the ICRC in its “Comments on ther@ilAustrian Draft” suggested the reformulation of
article 5(2) so as to make it even more clear mgiti Each State Party shall make every effort to ...
provide an immediate, effective and continuous wayito the civilian population until such time as
the area is known to be clear of min&S.Nonetheless, it is not known the reason why thisigion

had disappeared in the final text of the Tré&aty.

Unlike article 4, here there is the possibility; &ates who are not able to comply with their gdutiion

within the set 10 years, to obtain an extensiohefdeadliné*?

In fact, not always States have the necessary etorand technical resources to satisfy this duty in
time, in this case they have to “submit a request Meeting of States Parties or a Review Confe@renc
for an extension of the deadlif&"that has to be in compliance with some requiremerplained in
article 5(4), such as the duration of the extenpiatiod (up to 10 years), the reasons for thisresiom,
information on the progress of mine clearancefitt@ncial and technical means used, and the

circumstances that impede the destruction of ARemiin

Finally, it has to include information about thensequences on the humanitarian, social, economic,
and environmental aspects. The request has todeptad by the majority of States Parties

participating at the meeting.

Plus, a State Party heavily contaminated is alloiwaénew the request, but it has to be submitiigal w

“relevant additional information on what has beedertaken in the previous extension perigd.”

According to the Landmine Monitor over the pasefijrears 973 km? of mined areas have been cleared.
Only in 2013 about 185 km? of these areas wergateaith the destruction of 275.000 APMs and
4.500 anti-vehicle mines and the largest totalreleee of mined areas was achieved in Afghanistan,
Cambodia and Croatia. Finally, the 2014 Reporestttat 38 States Parties are confirmed or suspecte
to be still affected by AP mines, hence they ameuthe process to fulfill the obligation of aréc*®

3.2. Other Obligations: The International Cooperaton and Assistance.

It is worth focusing on three articles to analylze temaining obligations for States Parties. Tist i
article 6 concerning with the international coopieraand assistance. Its precursor was articlef11 o
the Amended Protocol ff°, however there was not any specific dispositimggarding the

international assistance until the Second Austrigaft.

210| Maresca and S. Maslesypranote (56), p. 550.

2115 Maslensupranote (17), pp. 169-170.

212 Article 5(3).

213 Article 5(3).

214 Article 5(6).

215The Monitor,Landmine Monitor Report 2014vailable ahttp://the-monitor.org/index.php/LM/Our-Research-
Products/Landmine-Monitor/LMM2014/LandmineMonitof2D The list of the 38 countries that are still miradtected is
available in the 2014 Report, p. 25.

218 The Amended Protocol Jkupranote (73).
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This paper elaborated detailed provisions thatiduta dispositions of the article 11 of the Amethde
Protocol, which were limited to support for minealance, dealing with activities of cooperation and

assistance in the destruction of APMs.

Then, during the negotiation process it had undergeveral amendments, such as the inclusion of a

provision on victim assistance, until becoming ¢herent article 6.

The first paragraph provides that “each State Ra$ythe right to seek and receive assistance” and

this right is useful to help Parties to carry ougdty obligations.

That right is counterbalanced by the following egzion specifying that assistance is possible “&her

feasible, from other States to the extent possible.

The Third Austrian Draft included “where feasibbaid during the Oslo Conference States pushed for
the inclusion of “to the extent possible” so asitalerline that there was not a legal obligation to

217

help:

Article 6(2) establishes the right for every Stasety not only to get the necessary technological,
scientific and material information, but also takange those information with other States Pairties
order first to detect APMs and then to destrucirtharticle 6(2) is more complicated and it was
approved only after long debates. In fact, it reterthe duty for the Parties “in position to do.sdto]
provide assistance for the care and rehabilitaiod, social and economic reintegration, of mine

victims and for mine awareness prograf8.”

The Treaty neither provides a definition for “atsigce”, nor for “mine victim”, however it is belied
that the “assistance” consists in financial, mateand technical help, and that the subjects &f thi

assistance are mine’s victims in general, not arlg have been injured by AP mines.

Other organizations discussed these meaningsnEiamice, the ICBL defined a mine victim “who,
either individually or collectively, have sufferptiysical, emotional and psychological injury,
economic loss or substantial impairment of themdi@mental rights through acts or omissions related

to mine utilization.?*°

Thus, it went beyond a narrow definition, involvialyo a broader type of assistance. Similarly the
International Mine Action Standards (IMAS) affirrtigat “in the context of victim assistance, the term
victim may include dependants or other personbérimmediate environment of a mine/ERW

casualty.?®

2 There is not an obligation to provide assistaremabse not all the Parties have the necessaryrcesphiowever it “does
provide a clear political message on the importafaming so,” T. Hajnoczi, T. Desch, D. ChatsiEhé Ban Treaty”supra
note (116), p. 304. See also S. Maskrranote (17), pp. 180-181.

218 Article 6(2).

219 |CBL, “Guiding Principles for Victim Assistance coitenl by the Working Group on Victim Assistance bét
International Campaign to Ban Landmines,” (2000)irenhthttp://www.icbl.org/media/919871/VA-Guiding-Prindgs. pdf
220«Glossary of mine actions terms, definitions abbr@viations,” IMAS 0.10 (2003, amended 2014), kmné at
http://www.mineactionstandards.org/standards/irtgonal-mine-action-standards-imas/imas-in-english/
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According to both the ICBL and IMAS the assistarafers to the support provided to victims to
reduce the medical and psychological consequembesiCBL adds other elements: first aid and
ongoing medical care, physical rehabilitation, p®jogical support, social and economic

reintegration, and disability law and policfés.

Finally, States should engage in mine awareneggqmes. For this purpose States can ask the help of
the United Nations or other institutions, in faoete are many mechanisms for the provision of
assistance besides the UN and the ICRC. For exaonxeof the major agencies that deals with

victim assistance is the UN Mine Action Service (UNS). #**

Other provisions in the article establish that t&an a position to do so shall provide assistdorce
mine clearance and related activities ... for thdérdeson of stockpiled anti-personnel mines ... [and]
to provide information to the database on minerelege established within the United Nations

system.??®

Mine clearance is not defined by the Treaty, howeaecording to IMAS “in the context of mine
action, the term refers to tasks or actions to e removal and/or the destruction of all mind a

ERW hazards from a specified area to a specifigthd®®*

Similarly, the type of assistance is not specifiatlit is believed to consist in: “funding, traigin
technical advice, equipment. and other mateffaThere are several mechanisms for providing this
type of assistance, for instance bilateral assisthbetween States and the Voluntary Trust Fund for
Assistance in Mine Clearance, which was establighd®94 by UN Member States to provide
resources for mine action programs and that glmedeginning it has received more than $865

million.??®

Finally the last provision states that Partiesadieeved to ask the UN, other States Parties, agroth
regional or non-governmental organizations for beiasisted in the elaboration of their national

demining programs.

These programs include the scope of the AP prolileemecessary resources, the time needed to
destroy mined areas, programs related to mine awaseo undertake, information on mine victims’

assistance.

221 pid.; ICBL, “Guiding Principles for Victim Assistancesupranote (219).

222 |nformation about the mine awareness, (or mirleeducation) in the next chapters.

223 Articles 6(4), 6(5), 6(6).

2244Glossary of mine actions terms, definitions abBraviations, supranote (220).

2255 Maslensupranote (17), p. 189.

228 The Voluntary Trust Fund (VTF) is open to conttibns of any government, organization and alsoviddials.
Resolutions of the UN General Assembly encourageislesof this instrument to support mine actionvéés and respond
to risks posed by mines, ERW, unsafe stockpilesnkme information about this Fund see The UN VamniTrust Fund
for Assistance in Mine Action, availablelatp://www.mineaction.org/funding/vtf
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All'in all, “the primary responsibility for mine #on lies with the Government of the mine-affected
state ... [however] in certain situations ... it mayrieeessary and appropriate for the United Nations,

or some other recognized international body, tamsssome or all of the responsibilitie&:*

In fact, the explicit reference in the paragraphartcle 6 of the UN, ICRC and other regional and
international institutions recognizes “the vitalerthey have played and can play in the humanitaria

emergency caused by landminég.”

It encourages the cooperation in order to compti #ie obligations, and to face and overcome States

Parties’ difficulties.

3.2.1. Other Obligations: The Transparency Measures

Article 7 is concerned with the transparency messiStates Parties have to provide a first report
the UN Secretary-General within 180 days afterethiey into force of the Convention, and then, they
are required to draw up every year a report coimgithe measures that they have undertaken to@nsur

the respect of the Convention.

These measures include: the status of the implexrtientof national measurés, the number of
stockpiled APMs (the purpose is to make easieidimtification of these stockpiles and thereforgrth
destruction, as established in article 4), the mejpo the extent possible” (this phrase was addigel to
the impossibility for high contaminated States Ibbam precise information on the location of AP
mines) of the location of mined affected areas,tAedjuantities and types of landmines that a State

Party retained, in accordance with article 3 offttiee Ban Treaty

Moreover, States have to assess: the conversithe &PMs production facilities; the status of the
activities for the landmines destruction togeth&hguantities and types of AP mines destroyed,;
technical features of the mines produced (in oradélentify them and proceed with the disposal);

measures to warn and protect civilians from minehs

The reports shall be submitted to the UN Secre@egeral and not later than 30 April of each year.
Then, these reports are posted on the websiteddpartment for Disarmament Affairs, therefore

they are available to the other States Partiessfisag/the public.

In conclusion, the importance of this article hasibrecognized also by Ambassador Jean Lint in the
occasion of the meeting of the Standing Committethe General Status and Operation of the
Convention on 12 May 2003, where he declared “Wstmemember that Article 7 [ is] a valuable

source of information to both support cooperatind assess progress”

227«Guide for the application of International Mineton Standards (IMAS),” IMAS 01.10 (2003, amendn2®i13),
available ahttp://www.mineactionstandards.org/standards/ironal-mine-action-standards-imas/imas-in-english/
228 K. M. Georghiades, “The Ottawa Convention: meetfrgychallenge of anti-personnel mined@ternational Relations
X1V, no.3 (1998):58.

229 gee article 9.

Z0«General Status and Operation of the ConventioMag 2003", Standing Committee meetings 12-16 MayR2@®
Mine Ban Convention, available lattp://www.apminebanconvention.org/intersessionatkaprogramme/may-2003/
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In fact, thanks to this article the Convention mats the national measures to undertake in accoedan
with the obligations of the Treaty and States adetb believe “that the Convention is being effesly

implemented !

3.2.2. Other Obligations: National Implementation Measures.

To conclude the “supplemental obligatiofi§’it is worth mentioning article 9, which refersrtational

implementation measures.

Under article 9 States Parties have to implemetbmea measures to prevent any activity that breach
the dispositions of the Convention. Already thesFiustrian Draft contained a provision similartiie
current one, and also the ICBL in its draft inclddlee establishment of national measures withalso

deadline (one year after the ratification) to cbnwaith the provisiorf>

According to the article States have to takepfiropriatemeasures. The same adjective is present in
article 14 of the Amended ProtocoFfif, on which article 9 was based. The term is noneefby the

Convention, hence it allows States to decide whedisures to implement.

Moreover, it only refers to legal, administratiee,other measures, without any further specificatio
According the ICRC, to ensure that the prohibitidthe use, stockpile, product, develop and transfe
of anti-personnel mines is respected, States lwatadbpt legal, administrative and other measuwes t
prevent and punish any prohibited activity by passor on territory under its jurisdiction or coritro

this may require ... specific criminal legislatiof™”

It leaves open the question of extraterritoriaigdiction, in fact the article states “by personso
territory under its jurisdiction or control”, thesich State Party is entitled to decide if impose it

jurisdiction over nationals outside the bordertsftérritory or not>®

3.2.3. Compliance.

There is another important issue to examine, tihepdiance. It is important to examine this aspect

because it is related to the fulfilment of theightions of the Convention by States Parties.

As regards the Ottawa Treaty, since its entry fiatoe it “has been characterized by a high degfee o

co-operation and transparency rarely seen in ratétil treaty regimes>”

It is one of the most successful multilateral atraaties for several reasons: for the first timaigtory

States agreed to ban completely a weapon in widadprse, it ensures investment at high levels in

15 Maslensupranote (17), p. 200.

22 Thomas Hajnoczi distinguished between core olitigatand supplementary obligations.

233 Article 6, First Austrian Draft Treaty, articlel8BL Draft Treaty,supranote (184).

24 TheAmended Protocol Jsupranote (73), article 14(1).

25 «mplementing the Ottawa Treaty: Questions andwers” (1999), ICRC, available at
https://www.icrc.org/eng/resources/documents/miggSy.htm

28T Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), p. 306.

27K, Lawand, “The Convention on the Prohibition of tdse, Stockpiling, Production and Transfer of Atgrsonnel
Mines and on their Destruction (Ottawa Conventioim)’Making Treaties Work: Human Rights, Environment Anahs
Control, ed. Geir Ulfstein (Cambridge: Cambridge Univer§itess, 2007), 324.
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mine clearance and victim assistance, where impleadehe number of victims has dropped, and it
contributed in following efforts against the impactooth cluster munitions and explosive remnaiits o
war (ERW)?*®

Furthermore, the success of the Treaty is dues tméchanism to monitor and foster the compliance.
Both States who were active during the negotigbi@tess (in particular the Core Group) and the non-
State actors (especially the ICRC and the ICBLAldisthed some compliance mechanisms that are part

of this “unique negotiation process” called Ottavaces$>

Article 8 is concerned with the mechanisms forlfation and clarification of compliance, and it sva
the most difficult to approve because of the disagrent between States during the negotiation

process.

The question of compliance was included alreadhénFirst Austrian Draft, and exactly in article 6
and 7 that dealt with “compliance” and its “verition”.?*° Also the ICBL in its draft proposal
introduced some similar provisions: article 7 “Rejpng and transparency measures”, article 8
“National implementation measures”, article 9 “Caltetion and fact-finding” and article 10
“Compliance”. In addition, it added an annex orctfinding regarding use or transfer of AP

mines.?#

The question of the compliance as the bone of atinteemerged during the 1997 Vienna Conference
(The Expert Meeting on the Convention for the Puoitlin of Anti-Personnel Mines) where the ICRC
declared that “Compliance monitoring will be an orngant element of a regime to end the use of anti-

personnel mines.

The best method would be for an independent meshmiu investigate credible reports of the use of
this weapon.” However, it also warned States ngietionit verification to stand in the way of an

absolute prohibition on the use, production, stdtigpand transfer of this weapon.”

In short, it affirmed that the verification hadgopport and strengthen the norms of the Treatyowtth
prevailing over them and above all, that despitvious norms of” humanitarian law prohibiting the
use of specific weapons had been established withasification ... they have been almost universally

respected:*?

In fact, there was considerable debate aroundstheibecause some States preferred a limited system

of verification, whereas others were in favor ohare “complex verification regime.”

28p, Herby, E. La Haye, “How Does It Stack Up? TheiAersonnel Mine Ban Convention at 18fms Control Today
(2007), available dtttp://www.armscontrol.org/act/2007_12/Herby#bio

239K, Lawand,supranote (237), p.325.

240 Articles 6 and 7 First Austrian Draft Treasypranote (184).

241|CBL Draft, supranote 184.

242 Maresca and S. Maslesypranote (56), “Statement of the International Commaitbé the Red Cross”, p. 506.
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Therefore, Germany organized a meeting so as tifydhis issue. The Expert Meeting on Possible
Verification Measures was held in Bonn on 24-25iA97 and it gathered 121 StaféStates’
delegates discussed the Second Dratft trying todindmpromise on the issue of verification and
compliance, however the views remained divided betwwho stressed the necessity of a detailed
verification mechanism to “ensure that any agreemeas effective”, and others who focused on the
humanitarian character of the Treaty, thus thegrjtyiwas the adoption of a “clear norm prohibiting

anti-personnel mines*

The result of that Conference is well explainedrbpmas Hajnoczi who stated “While some progress
was achieved, no convergence of minds was in fghthe solution was found during the Oslo
Conference where the Canadian delegation held smet¢ings and finally a compromise between the

two approaches was found.

The result was the adoption of article 8, which boras verification elements with a cooperative
approact® The “spirit of cooperation” appears immediatelythe first paragraph of the article so as

to “facilitate compliance by States Parties withitlobligations under this Conventioff?

It refers to the possibility for States to exchaimermation, informal discussions and meetingk, al
with the intention of clarifying situations in whicome States Parties suspect a case of non-

compliance with the Treaty.

However, if the cooperation is not sufficient taakve the doubt, the Treaty provides a compliance
procedure that consists in “a fact-finding missodrexperts to the territory of the state in questo

gather more information,” and it takes place irefstages.

The first stage is the request made by one or Btaes Parties to clarify situations “relating to
compliance with the provisions of this Conventignamother State Party* The Request for
Clarification is submitted through the Secretarya@wl of the UN and the State who receive this

request has 28 days to respond with informatiasietofy the situation.

The second stage occurs when the requested Statdgs an insufficient response or when the
requesting State does not receive a response bt #iese cases the requesting State “may subenit t
matter through the Secretary-General of the Uritations to the next Meeting of the States
Parties.?*® There is also the possibility to request a spenigting of the States Parties, also in this

case through the UN Secretary-General, which wilhéld if one-third of the States Parties agree

2435 Maslen, P. Herby, “An International ban on gqretisonnel mines: History and negotiation of thita®a Treaty’,
International Review of the Red Croae. 325 (1998), available at
https://www.icrc.org/eng/resources/documents/atither/57jpjn.htm

2445 Maslensupranote (17), p. 218.

245T Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), p. 301.

248 |bid., pp. 301-302.

247 Article 8(1).

248 Article 8(2).

249 Article 8(3).
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(within 14 daysf>° The requesting State is not obliged to proceeH thi¢ second stage however,
when it decide to go on, the UN Secretary-Geneaaaltb send the Request of Clarification and all the

related information to all the States Parties.

The third stage is the meeting (regular or spewragre first of all States have to “determine wieth
to consider the matter further ... they shall makergeffort to reach a decision by consengtsgut

if they do not reach an agreement, a decisionbeillaken by the majority of States.

During this stage all the States have to partieipatively, and if necessary, they can requiret fa

finding mission and “decide on its mandate by aamityj of States Parties present and votifig.”

Also the Requested State can invite a fact-finamggsion on its territory and in this case withd t

need for an authorizatidh®

The fourth stage concerns the mission. It consigine experts chosen by the UN Secretary-General
from a list prepared by States and “upon at leastours notice, the members of the fact-finding

mission shall arrive in the territory of the reqgieesState party*®*

The requested State is responsible for the missiseturity and it has to “grant access for the fact
finding mission to all areas ... where facts relevarthe compliance issue could be expected to be

collected.®®

The final stage consist in a review of all the infiation gathered during the mission. In fact, the
mission reports “the results of its finding&through the Secretary-General to the Meeting ef th
States Parties that decide what measures the ®tatd has not complied with the Treaty, has t@tak

“to address the compliance ... [then] the requestatéShall report on all measures tak&h.”

Finally, the Meeting of the States Parties may ssggther means and ways to further clarify or
resolve the situation “including ... procedures imfoomity with international law*® These are not
explained in the Treaty, however they could bespsnsion of the assistance provided by article 6 of

the Convention, or a referral of the matter tolthmited Nation<>®

250 Article 8(5).

21 Article 8(6).

252 Article 8(8).

23T, Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), p. 302.
254 Article 8(11).
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29T, Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), p. 303.
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V. THE SECOND INTERNATIONAL LEGAL INSTRUMENT: THE
CONVENTION ON CLUSTER MUNITIONS.

1. The Convention on Cluster Munitions: an Introdudion.?°

Contrary to the general impression, the concerositatiuster munitions (CMs) are not a recent
phenomenon, in fact it dated back to the 1970s.d¥ew only in the 2000s there were the conditions

for beginning the process that led to the ratifagabf the Convention on Cluster Munitions.

Historical reasons, disappointing results of theACand the extraordinary success of kiee Ban
Treatyexplain this noteworthy process. On 30 May 2008 $ftates decided to adopt the Convention
on Cluster Munitions (CCM). This Convention was fimal result of a process, the so-called “Oslo
Process” that began on 23 February 2007 in OslomwBeStates made a epoch-making declaration. In
fact, “Recognizing the grave consequences caus#ukehyse of cluster munitions and the need for

immediate action, states commit themselvestb:”

1. Conclude by 2008 a legally binding internatioingtrument that will:
(i) prohibit the use, production, transfer ancckfuling of cluster munitions ...

(ii) establish a framework for cooperation and stasice that ensures ... provision of care and
rehabilitation to survivors and their communitielgarance of contaminated areas, risk education
and destruction of stockpiles of ... cluster munision.

4. Meet again to continue their work ... .

The Oslo Process lasted two years and it providedppropriate structure to transform the concerns
linked to the humanitarian consequences for theotifee cluster munitions, into an internationade
instrument. Prior to the CCM, the use of the clustanitions was allowed, the only limitation was
that like the other weapons also the cluster mumstiwere subjected to the IHL. In particular, ie th
2000s there were concerns and debates arounddiseriminate effects of unexploded ordnances
since this issue was deeply related to two esdgmiiiples of the IHL, the rule against the

indiscriminate attacks and that of the proportidpallo understand the reasons of a ban on cluster

260 Convention on Cluster Munitions, for the text serex2. It entered into force on 01 August 2010, tandiate 116 States
have joined the Convention, of which 89 are StBimsies, and 27 States are signatories, see “T&atys”, Cluster
Munition Coalition (CMC), accessed in January 201%jlable athttp://www.stopclustermunitions.org/en-gb/the-
treaty/treaty-status.aspx

281 Oslo Conference on Cluster Munition, 22-23 Febr28§7, Declaration, available at
http://www.clusterconvention.org/documents-and-ueses/documents-from-the-process-on-cluster-munstio
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munitions it is necessary to examine what thesgumesmare and what are the problems related to their

use®®?

2. What are Cluster Munitions?

A cluster munition, or cluster bomb is a weapontammng multiple explosive submunitions that are

released over a large area.

As the name suggests, the container of this weapagyscontain explosives, smoke, tear gas, chaff,
pyrotechnics, leaflets or other items and the nurnbsubmunitions varies from two up to hundreds.

They are dropped from aircraft or they can be firech the ground or sea.

According to Human Rights Watch, which is a fourgdmember of the Cluster Munition Coalition
(CMCQ), this weapon endangers civilians not onlyimyia conflict, but also when it ends. In factythe
are scattered over a wide area and anybody withinarea (be they a soldier or a civilian) riskb¢o

injured or Killed.

Moreover, although they are designed to explodewthey fall on the ground, a very large number of
the submunitions released fails to explode theediwey lay on the ground waiting for their victims

“becomingde factolandmines.®?

In fact, they are an indiscriminate weapon likeldr@mine, however according to Handicap

International they are more likely to kill and tause multiple casualtié¥.

2.1. Military use.

Initially emerged during the Second World War, ttudbombs were considered a powerful weapon by

the military sphere.

They were increasingly developed after the enth@ftar because the trends of war changed,

therefore militaries wanted weapons able to kilkenefficiently and over a larger area.

The United States during the Cold war used andldped the technology of cluster bombs as they
aimed at using the superior technology to defeatpoaer.

In fact, in that period and exactly during the Kawevar the American military feared that its
technological superiority could be defeated bydherwhelming numbers of Chinese and North

Korean troops.

Hence, the US promoted the development of the wagpin particular military technology focused

on the “fragmentation”, since the fragmentation beroould, after the explosion, scatter hundreds of

%62B Rappert, R. Moyes, “The Prohibition of Cluster Migris: Setting International Precedents for Defininhumanity”,
The Nonproliferation Revied6, no.2 (2009): 237-240.

263 «Clyster Munitions”, Human Rights Watch, availabténttp://www.hrw.org/ See also “Introduction to mine action”,
GICHD, available ahttp://www.qgichd.org/mine-action-topics/introduatibo-mine-action/#.VKOLLMstDmland “What is a
cluster bomb?”, CMC, available http://www.stopclustermunitions.org/en-gb/clusterbs/what-is-a-cluster-bomb.aspx
284«Cluster Bombs”, Handicap International, availabié@tap://www.handicap-international.us/cluster_bomdisaccessed
in December 2014.
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fragments at a high speed killing or seriouslyiimg everything on a wide area. These weapons were

therefore used in many conflicts, for example iidchina between the 1960s and 1970s.

Despite the different names that were used ( aistypmel bombs, or pellet bombs) and the wide
variety of these weapons (according to the Cludignition Monitor there are over 200 types of
cluster munitions§® it became possible to include every variety inshdedenomination of “cluster

munition.”

2.2. The Path Towards a Ban on Cluster Munitions:rbm 1970s to 2006.

In the 1970s, the discourse about the respectuimahitarian rules during a conflict gained
momentum, because the changed trends of warfesm(international to internal conflicts, and from

organized armies to guerrilla groups) impeded ti@ieation of IHL principles.

As already said in the first chapter, to responthi® necessity and in particular to ensure the
protection of civilians, th®iplomatic Conferencadopted two Additional Protocols to the Geneva

Conventions, however they did not addressed afspaaapon.

Between 1974 and 1977 a Committee on Conventiomapdhs proposed to ban cluster munitions

because of the devastating effects of the “fragatemt’.

Similarly, the ICRC was engaged in this issue amthgd the 1970s it held meetings and published a
report “Weapons that may Cause Unnecessary Sujferiflave Indiscriminate Effects” in which it
analyzed the principal categories of weapons (tholythe fragmentation weapons) the existing
limitation rules and aimed at compiling “facts g&& military and medical — relevant to any
discussion to that end [to present proposals fptiohibitions or restriction of the use of anytlu#

weapon systems discussed] which governments ... thied international bodies may undertak®.”

Although it was recognized that the cluster munsiavere among the categories of weapons that
caused unnecessary suffering and had indiscrimefégets, the 1980 CCW did not include rules on
these devices. In fact, it applied only to incengi@eapons, mines and booby-traps, and weapons

designed to cause casualties through very smaiifeats.

Afterwards, the attention of governments and dwitiety focused on the humanitarian impact of the
AP mines. In fact, as examined above, the 1990e wlggiracterized by the extraordin@ttawa
Processand “the challenges of bringing the new Mine Baealy into legal force and practical

implementation loomed?®’

265 5ee “The Cluster Munition Coalition” http://www.stopclustermunitions.org/en-gb/clusteribs/what-is-a-cluster-
bomb.aspxaccessed in December 2014.

266 | Maresca and S. Maslesypranote (56), p. 42.

267 3, Borrie,Unacceptable Harm: A History of How the Treaty taEZuster Munitions Was Wdhlew York; Geneva:
United Nations, 2009), 34.
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Prior to 2006, many NGOs demanded a “freeze or tooum” on the cluster bomb§® In 1999
Human Rights Watch was the first non-governmemnigdwization to “call for a halt on use” of this
weapoR®®, however there was the tendency not only to disthes permissibility of such a weapon

from a military point of view, but also to assurhattit was permissible until proven otherwise.

According to the ICRC “The use of cluster bombs atiebr types of submunitions against military
objectives in populated areas should be prohibiteshould be fitted with mechanisms which will
ensure their self-destruction immediately afterdbeice fails to explode upon impact as designed ...
The use of cluster bombs should be suspendedamititernational agreement on their use and
clearance has been achieved”This last sentence refers to a suspension, nahabd therefore it

represented the opinions of that time.

2.2.1. States’ Approaches before 2006.

States’ approaches before 2006 were three: while tates thought that cluster munitions did not
pose any particular threat to people, others hiferdnt ideas and sought limited reforms becausg th
differentiated between types of cluster munitiochshird approach belonged to some States that

wanted to raise the reliability rate.

For example, the US the Secretary of Defense WilliZohen established that its purpose was to reach
a functioning rate of CMs of 99%" Other States, such as Argentina, Denmark and Gerset

minimum reliability rates at 99932

For instance, Germany was among the first supgovteo wanted to reduce “the humanitarian impact
of cluster munitions, primarily through technolagfianprovements aimed at improving the reliability
and accuracy of the weaporf$®”

The last approach belonged to States that urgdsstantial action”. On 13 December 2001 the

European Parliament adopted a resolution on clbsi@bs?>™*

[it called upon a] moratorium until an internatibagreement has been negotiated on the
regulation, restriction or banning of the use, mathn, and transfer of cluster munitions under the
CCWw.

268 B Rappert, R. Moyesupranote (262), p. 241.

95 D. Goose, “Cluster Munitions: Ban Themtms Control Today2008), online at
https://www.armscontrol.org/act/2008_01-02/goose

210«Eyisting Principles and Rules of Internationalrianitarian Law Applicable to Munitions that May Bew® Explosive
Remnants of War,” ICRC 2005.

271 The Monitor,Banning Cluster Munitions: Government Policy and &iee (Ottawa: Mine Action Canada, 2009), 18;
“Cluster Munitions too costly: Department of Defeffsé 2005 Budget requests related to cluster murstidduman Rights
Watch (2004), 4.

2728 Rappert, R. Moyesupranote (262), p. 242.

273 The Monitor,supranote (271), p. 78.

274 European ParliamerEuropean Parliament Resolution on Cluster Bopit3sDecember 2001, online at
http://www.europarl.europa.eu/sides/getDoc.do?tip@F ION&reference=P5-RC-2001-0765&language=EN
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In the same year, Norway declared its supportgmeaess that could bring about a ban on cluster
munitions, however this approach did not gain suppatil 2006. Several armed conflicts contributed
to raise the attention on the impact of this weahoi999 both the NATO and Serb forces used CMs
during the conflict in Kosovo, where about 295.80®munitions in about 1.765 cluster bombs were

released and as denounced by the ICRC they alsedaleaths and injuries between civili&fis.

Since the NATO campaign was intended to be a huargam mission the errors in targeting raised
“serious concerns under international humanitaaan...[which] prohibits indiscriminate attacks®
with repercussions on the post-conflict periodeast 1.200 civilian casualties and the resultedl $3

million of expenditure for the clearanté.

The unreliability of CMs and the high failure rattmmonstrated that CMs were problematic weapons.
In the post-conflict situation in Kosovo Human RigihVatch addressed the members of the CCW

378 and also other NGOs, such as Mines

“calling for a global moratorium on the use of ¢krsbombs
Action Canada and Landmine Action joined the wdrkloman Rights Watch. The experience of
Kosovo together with reports on the consequencekisfer munitions in other places succeeded in

bringing the matter in the CCW forum.

3. Protocol V.

Meetings and negotiations between 2000 and Zd6@iminated in the adoption of Protocol V, a

Protocol on Explosive Remnants of War (ERAR).

It was adopted by the Meeting of the States Partiehe CCW on 28 November 2003 and it contained
measures to reduce the humanitarian impact onasgilof ERW, for example it provides that after the
end of a conflict States Parties had to cleareh&aries under their control and to take all tiseful

precautions to protect civilians from ERW.

However, it does not contain provisions “to prevewinitions from becoming ERW ... nor does it

address the use of cluster munitions during armedlicts.” In the same month it was launched the

278 |CRC, Humanitarian, military, technical and legal chaliges of cluster munitiofGeneva: ICRC, 2007), 16, available
online athttps://www.icrc.org/eng/resources/documents/palitbim/p0915.htm

278 Human Rights Watchicking Time Bombs: NATO'’s use of cluster munitiangéugoslaviag1999), available at
http://www.hrw.org/reports/1999/06/01/ticking-tinbembs

2" Human Rights WatclGivilian deaths in the NATO air campaid2, no. 1 (2000), 3, online at
http://pantheon.hrw.org/reports/2000/ngtdCRC, supranote (275), p. 16.

278«Clyster Bombs: Memorandum For Convention on Conweaali Weapons (CCW) Delegates,” Human Rights Watch
(1999), available dittp://www.hrw.org/pt/news/1999/12/15/cluster-bormiemorandum-convention-conventional-
weapons-ccw-delegates

279 For more information on the events behind the@ment on the explosive remnants of war (ERW) s8edie, supra
note (267), pp. 44-49.

280 protocol on Explosive Remnants of War (Protocob\thie 1980 CCW), negotiated in 2002-2003, adopte?iBon
November 2003 and entered into force on 12 Nover2be6, the text is available at

http://www.unog.ch/80256 EE600585943/(httpPages)/CBBOCD5DD3BB7C12571D8004247FA?OpenDocumenihe
term ERW describes a wide range of unexploded andtned ordnances that remain on the ground htezrtd of armed
conflicts. Examples of ERW are: artillery shellssigades, subminitions, and other explosive deviges.“Explosive remnants of
war”, ICRC, available dtttps/Awwv.icrc.org/engiwar-andHawiveapons/exgasmnants-war/overview-explosive-remnants-ofatvaraccessed in
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Cluster Munition Coalition (CMC) and it immediatedxpressed its disappointment for the lacks of

Protocol V, thus it urged States to reach an ageee to address the problem of CMs.

The CMC is an international coalition of NGOs “wimtgy in around 100 countries to eradicate cluster
munitions, prevent further casualties ... and putrh for all time to the suffering they caugg.”
However, until 2006 the CMC's efforts made littleddway since the attention was concentrated on the

implementation of the Mine Ban Treaty.

4. 2006: The Turning Point.

In June 2006 Belgium was the first country to foltgnprohibit the manufacture, trade and use of CMs.
Nonetheless, in July during the conflict in Lebah&tween Hezbollah and Israel, cluster munitions
were largely deployed, in particular by the Israetny during the last days. These “massive quastiti
of ground-launched cluster munitions ... underlinethithe humanitarian risks” and the high

submunition failure rate in operational activitf&s.

In the same year, though UN team visited Lebamehimits report it condemned Israel's way of
conducting hostilities because of its “refusal.tadistinguish Hezbollah fighters from civilians” @n
also its “reckless, perhaps even deliberately esskuise of cluster munition$>In the same report it
recommended the Human Rights Council to “take urgetion to add cluster munitions to the list of

weapons banned under international I1&%.”

An increasing number of States began to supportalidor a ban on CMs, and in the occasion of the
Third Review Conference of the CCW (November 2G068)UN Secretary-General Kofi Annan
“called for a 'freeze’ on the use of cluster monisi in populated areas and for ‘inaccurate and

unreliable’ cluster munitions to be destroy&d.”

At the end of the Review Conference a group ofeSttiiat were against the CMs made a declaration
through which they called for “an agreement thaiugdh ... prohibit the use of cluster munitions within
concentration of civilians, prohibit ... the use bdfster munitions that pose serious humanitarian

hazards.®®

28L«phout CMC”, Cluster Munition Coalition, available attp://wearecmc.tumblr.com/Aboutcmaccessed in December
2014.

282G, Nystuen, S. Maslefthe Convention on Cluster Munitions: a comment&nyford; New York: Oxford University
Press, 2010), 15.

283 Human Rights CounciReport of four Special Rapporteurs on their misshebanon and Isra¢P006), available at
http://www.humanrightsvoices.org/assets/attachmeéotsiments/4_special_rpas_report_2nd_sessian.pdf
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285G, Nystuen, S. Maslesupranote (282), p. 16.

286 «Declaration on Cluster Munitions” 20 November 20pfesented by Austria, Belgium, Bosnia-Herzegov@raatia,
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Meanwhile, Norway announced its intention to orgaran international Conference in Oslo “to start a
process towards an international ban on clusteiitions ... the time is ripe to establish broad co-

operation on a concerted effort to achieve a Haahd invited other States to join it.

5. The Oslo Process.

49 States, UN agencies, the CMC and the ICRC paateed in the Oslo Conference (22-23 February
2007). It ended with the Declaration mentioned a&bitnat constituted an engagement to conclude by

the end of 2008 a legal agreement to ban CMs.

The second international meeting took place in L{g825 May 2007). Here 67 States discussed on
the first draft text of the Convention and theyentified some pillars for the future Treaty: the
prohibition of the use, production and trade of CiMg necessity of deadlines to destruct the

stockpiles and clear the areas affected by CMdiaally the obligation to assist victims.

As during the Ottawa Process, during the Oslo Rxoabso several regional meetings were organized
and they contributed to strengthen the internatipath towards a ban on CMs. For example, meetings
were held in Costa Rica, Belgrade and Brusselsratite same year it was celebrated the first Globa
Day of Action on CMs, organized by the CMC. Destiite opposition of several States, which
continued to express their intention not to addpaia on this weapon and to use as their point of
reference the CCW, the Oslo Process proceeded.

The following meeting was held in Vienna (5-7 Deb@m2007). This Conference was full of
noteworthy events. First of all, it saw the papation of 138 countries and delegates of the civil

society from 50 States.

Moreover, in that occasion it became evident thgeveéionsensus around some key points of the future
Treaty: the clearance of affected territories,rtbeessity of assisting victims, the international
cooperation and assistance, and the destructistocipiles. Nevertheless, there were different

opinions on other issues, and in particular ordésfeition of cluster munitioR®®

The fourth international Conference was held inlitvglon (18-22 February 2008) and it was
characterized by polemics and divisidf§t gathered 106 countries and they discussedrfe d
“Cluster Munitions Convention” dated 21 January 08hich had been revised after the Vienna

Conference.

The text was the biggest contentious issue duhagegotiations because some States proposed to
amend the text. The main proposals wanted to peosiadeptions from the prohibition on the use of
CMs, a transition period in which States Partiesi not be obliged to comply with the Convention,

and the possibility for States Parties to join taily operations with States not Party.

287 «Norway takes the initiative for a ban on clustesnitions,” Norwegian Ministry of Foreign Affair®ress release, 17
November 2006pww.regjeringen.no

288 G, Nystuen, S. Maslesupranote (282), pp. 14-36.

289 3. Borrie,supranote (267), pp. 204-226.
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Obviously, many other States, the CMC and the I@Rfosed these proposals because they could turn
the Convention into a weak agreement. Given thegmee of two opposite sides the draft text

remained unchanged and it was “adopted a ... soltwi@ase the tensions.

It forwarded the draft convention text to Dublinthe basis for negotiations and compiled the
proposals into an attached '‘Compendium' for furtbasiderations?° The Wellington Conference
ended with the adoption of a Declaration that ratedl the main purposes already announced in the
Oslo Declaration, and especially it committed tign&tories to negotiate the text of the Convention

the following meeting in Dublin using the Wellingttext as the basis for the negotiations.

Finally, during this Conference States also decttiedrules for the decision-making process. As for
the negotiation of the Ottawa Treaty, internatiamaianizations and the CMC were allowed to
participate in the formal talks as observers, agdurding eventual amendments, States decided that

any change could be accepted after the approvhkdfvo-thirds of the participants:

The Dublin Conference (19-30 May 2008) was attermledl27 States that discussed article-by-article
the draft text and despite the different opinionseveral issues (the deadlines for stockpile
destruction, provisions for victim assistance,dbénition of CMs, etc. ) States wanted to cooperat

and find compromises.

Surely, the lobbing activities of the CMC delegatad an essential role in the success of the
negotiations. In fact, they provide advices to &apublicized information on the draft text, inxed
the media to reach the public opinion and organméalic events in Dublin. On 28 May an agreement

on the draft text was reached and after two dawsiét formally adopted by 107 Stafés.

The final step of the Oslo Process was the Conmermtn Cluster Munitions Signing Conference that
was held in Oslo (3-4 December 2008). Here 94 S&igmed the Convention on Cluster Munitions
that entered into force on 1 August 2010, the fiest of the sixth month after the deposit of the

thirtieth instrument of ratification (article 17 tife Conventionj®®

V. ANALYSIS OF THE CONVENTION ON CLUSTER MUNITIONS.

Once again, governments together with internatiorgdnizations and non-governmental
organizations achieved a legal instrument thatestdd both disarmament and humanitarian

obligations.

As said by one of the delegates who attended t68 @8lo ConferencéThe value of this treaty goes

far beyond its provisions alone. It is the proddttthe international community can work together to

290 Human Rights Watchleeting the challeng€010), available atttp://www.hrw.org/reports/2010/11/22/meeting-
challenge accessed in December 2014.

291 For more information on the Wellington Declaratiee J. Borriesupranote (267), p. 216.

292 Human Rights Watchsupranote (290).

293 The Monitor,supranote (271), p.9.

61



take decisive action in the face of humanitaridifesimg. It is proof that bold new steps are polssib

the disarmament aren@?

It is worth analyzing some provisions of the Corti@nin order to understand the two souls of the
CCM, i.e. articles related to the disarmament (the on use, production and trade of CMs and the
deadline for the stockpile destruction), and whomecerned with the humanitarian aspects (the
clearance of the contaminated areas, risk educatictim assistance and international support).

The final outcome of 15 months of negotiations,@m@vention is composed by 23 articles that can be

divided into two groups: negative and positive galions.

1. Preamble and Definitions.

Beginning with the Preamble of the Conventionffits that civilians “bear the brunt of armed
conflict”, and it discloses the goal of the Tre&gtermined to put an end ... to the suffering and
casualties caused by cluster munitions” underlinivag this weapon cause damages not only during

but also after the end of armed conflicts.

Two relevant aspects are the presence of five pgphg dedicated to the theme of victim assistance,
which confirms the importance of this issue for @@nvention and the reference to the “armed
groups” that the Preamble distinguishes from tineearforces of a State. This is interesting because
for the first time a weapons convention “explicitigmes non-state armed groups as forces whose

actions must also be address&4.”

Prior to the obligations it is important to clarifye definitions. This issue had been the object of
debates all along the negotiation process. In saate the beginning the draft treaty wanted fande
what should be banned, however this was not simplact, some States argued that “cluster
munitions” and “cluster munitions that cause unataigle harm to civilians” were not synonyms and

they cited the Oslo Declaration as a proof.

On the other hand, other countries as well as M€ Called for “no exemptions for permissible
cluster munitions within the treaty” In point of fact, in the end of negotiations theyreed (in view

of reaching an agreement) that “weapons that aostadmunitions are not likely to have the same
negative effects that make cluster munitions oleable, that is, indiscriminate area effects askisr
posed by unexploded ordnance (UXO), and therefaeet weapons should not be considered cluster

munitions.”2%

294«New Zealand Statement, Signing Ceremony”, 3 De@=rb08, available at
http://www.osloccm.no/pop.cfm?FuseAction=Doc&pActiy/iew&pDocumentld=17943Statements of other States are
available ahttp://www.osloccm.no/nationalstatements.cfm

2% «Introduction”, Landmine and Cluster Munition Maai, available ahttp://www.the-
monitor.org/index.php/publications/display?url=c@02/CMM Intro.html#footnote-9915-1accessed in December 2014.
2% preamble of the Convention on Cluster Munition, teegtext in Annex 2. Hereinafter unless indicatéteowise the
articles cited in this chapter will refer to the CCM.

297 B, Rappert, R. Moyesupranote (262), p. 245.

298 The Monitor,supranote (271), p. 8.
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The structure of the definition of cluster munitidecided during the Vienna Conference did not
undergo relevant changes until the final adoptio2008 and it established that “all weapons falling
within the initial, broad category of cluster muaiits were regarded as impermissible until the case

was made otherwisé®

Article 2(2) provides an objective and technicdirgon affirming that it “means a conventional
munition that is designed to disperse or releapésive submunitions each weighing less than 20

kilograms, and includes those explosive submurstion

Then, it enumerates a number of exclusions foradsvihat do not fall under this definition. Article
2(2)(c) begins with the phrase “A munition thatpimler to avoid indiscriminate area effects and the
risks posed by unexploded submunitions, has dh@following characteristics” and then it provides

a list of criteria that a weapon has to entirelggaEsses to escape the prohibition.

Thus, the phrase indicates that States Partiesrtwve build devices that pose the same risks of
unexploded submunitions and then, thanks to thalddtlist of criteria, it extends the range of

weapons prohibited.

Finally article 2(7) explains the meaning of “clistnunition remnants” that include: failed cluster
munitions, abandoned CMs, unexploded submunitiodsuaexploded bomblets, all defined in article
2. Therefore, the structure of article 2, thanksumerous and precise details that a device has to

possess not to fall under the prohibition, ensarbsoad ban.

It is interesting the history behind this articlece it has been the result of the shifting oftibeden of
the proof. In fact, during the negotiation of thaftithe humanitarian consequences of CMs became
increasingly well-known and this provoked an impattchange: until 2006 the humanitarian impact
was weighed against the military utility of CMsteaf2006 States who wanted exclusions had the
burden of proof, so it was up to them to demonstitaét some types of CMs were permissible. Thus,

this “structure favored a broader definitiofi®”

2. Prohibitions.

Since the measures of the Treaty aim at “elimifi#ttere humanitarian problems from cluster
munitions”, it is evident that the first main oldiipn, i.e. article 1(a) concerns the prohibitidénhe
use of CMs. For the same reason, article 1(b) pitshStates Parties to develop, produce, acquire,

stockpile an transfer CMs.

The last point (c) forbids States from assistingrrouraging others in any activities prohibitedem
the Convention. This provision like the others &g@pfunder any circumstances” and it is addressed t

anyone, that is not only States but also indiviswalother groups.

298 Rappert, R. Moyesupranote (262), p. 246.
3008 Rappert, R. Moyesupranote (262), pp. 242-248.
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Moreover, it refers to a wide range of activitits,instance, storing CMs that belong to a nonestat
party, requesting a non-state party to use CMsnoouraging it in the CMs production. These are
only some examples, and in general the prohibiicassistance has to be understood as any active or

passive activity that incite the involvement iniaties prohibited by the CCM.

As in the Ottawa Treaty these general obligati@rgained in article 1 are introduced by the warning
“never under any circumstances” to highlight timeyt are intended to be respected both during and

after armed conflicts as well as other nationalvars.

2.1. Assistance and Relations with Non Members Sts.

The issue of assistance is linked to article 2lickvhefers to “Relations with States not partyhis t

Convention”, one of the most debated question duthie negotiation process.

Since this article allows States Parties to “endagnilitary cooperation and operations with States
not party that might engage in activities prohithite a State Part§™ this seems to be in contrast with
article 1(1)(c).

The Vienna Convention of the Law of Treaties pregithe essential rules for the interpretation of
treaties, stating that a Treaty “shall be integuléh good faith in accordance with the ordinary
meaning to be given to the terms of the treaty@irtcontext and in the light of its object and
purpose®” hence considering the purpose of the CCM, ieetimination of CMs in order to halt the
suffering they cause, article 21 cannot be intégoras going against the main purpose of the

Convention.

On the contrary, a joint military operation betwee8tate Party and a non-State Party “that might
engage in activities prohibited to a State Paffyshould to be interpreted as being permissible as

long as “the ban on assistance with prohibited igatsaintained.”

Unlike the Mine Ban Treaty, the CCM contains adi2ll that was included later during the
negotiation process and it has long been debat@idleA21(1) and (2) encourages States to promote

the Convention so that other States ratify it, fndissuade States not party from using CMs.
The other two paragraphs regulate the relatiors mon-party States in case of military cooperation.

Paragraph 3 clearly allows the interoperabilitynanilitary operations with States not party), and
paragraph 4 specifies that some activities argpaonissible during that military cooperation, for
examples the production, the use, the stockpilemmdfer of CMs. This paragraph shall be

understood as a further support to the similar ipitbns included in article 1.

301 Article 21(3).

%92 Article 31(1), Vienna Convention on the Law Of Tiiea (Vienna, 23 May 1969), entered into force &@uary 1980,
online athttps://treaties.un.org/doc/Publication/UNTS/Vol@t#01155/volume-1155-1-18232-English.pdf

303 Article 21(3).
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Since the negotiation of the Treaty some Statee bamsidered article 21 as the possibility to bgpas
the prohibition on assistance during joint militagyerations. In point of fact, taking into accotire
rules for the interpretation of Treaties, it tuma that “while paragraph 3 ... states that partitgra

in joint operations is permitted it would contradite object and purpose of the convention to

understand it to waive the prohibition on assistatharing these operation¥.

Despite the fact that today the majority of Stdtage agreed that the prohibition on assistance is
always effective, this issue is still debated, &soause the provisions of article 21 have never

appeared in a weapons treaty before the GEM.

3. Positive Obligations: The Destruction of Stockpes.
There are also some positive obligations relatdzbth the disarmament and the humanitarian aspect.

Beginning with article 3, it is intended to haletthreat posed by the use of CMs by the destrucfion
stockpiles. In fact, it requires States Parti€slastroy or ensure the destruction of all cluster
munitions ... as soon as possible but not later gigimt years after the entry into force of this

Convention.?%

This provision has been elaborated by States bet¢hag were deeply concerned about the large
number of CMs stockpiled around the world, therefibvas necessary to destroy them so as to also

eliminate the possibility for States to use thendeliver these devices to other armed groups.

As already announced in the Preamble the mostuseaind compelling question were “the dangers
presented by the large national stockpiles of etustunitions retained for operational use”, hemce i

adds “ [The States Parties to this Convention @eé&drminedo ensure their rapid destruction.”

In order to better understand the urgency of thigation it is useful to mention that accordingte
available information between 2002 and 2009 thebermof States that possessed stockpiles of CMs

grew from 56 to 85.

Despite the fact that several States even befereatification of the Convention had begun to dsstr
their stockpiles, according to the Monitor in 2@B8re were around billions submunitions contained

in cluster munitiong’’

There is also the possibility to extend the deadior complying with this obligation. In fact, ukdi
theMine Ban Treatyhere States can demand for an extension up taré yeut it is specified that this

request is allowed for “exceptional circumstancas States have to provide “a detailed explanation

304«Staying True to the Ban on Cluster Munitions”, HumRights Watch (2009), available at
http://www.hrw.org/news/2009/06/22/staying-true-fister-munitions

%05 Human Rights Watchsupranote (290), p. 144.

308 Article 3(2) and 3(3).

307«Global Overview of Government Policy and Practjéehe Landmine and Cluster Munition Monitor (2008) Banning
Cluster Munitions: Government Policy and Practisapra note (271), pp. 11- 26. To see States tlssEgeed stockpiles of
cluster munitions before the entry into force a&f thonvention, see “A global overview of explosivérswnitions”, Human
Rights Watch (2002), available latp://www.hrw.org/legacy/backgrounder/arms/subrtians. pdf
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of the proposed extension ... a plan for how and veteckpile destruction will be completed ... the
guantity and type of cluster munitions and explesubmunitions held at the entry into force of this

Convention” plus the quantity of CMs already degteband finally the remaining quantity.

3.1. Positive Humanitarian Obligations.

As regards the humanitarian obligations, they areerned with the clearance, risk education and
victim assistance, i.e. articles 4, 2(1) and 5f@gksAP mines in the Ottawa Treaty, according tocket
4 States are obliged to clear CMs in the terriodrder their jurisdiction or control as soon as

possible but not later than 10 years after theyento force®®

During this activity, States Parties “shall take thllowing measures”: assess and record the threat
posed by CMs “making every effort” to identify theeas contaminated, mark and monitor those areas
in order to protect civilians, develop a plan taeriake the clearance, and finally proceed with the

clearance of all cluster munitions remnants.

Finally States have to provide risk education ‘tiew@e awareness among civilians living in or around

cluster munition contaminated ared¥”

As for the provision on the destruction of stockpjlStates can demand an extension of the deadline
up to five years. To do so, they have to submit tiegjuest to a Meeting of States Parties or to a

Review Conferencé!
One interesting provision is article 4(4), accogdia which:

in cases in which cluster munitions have been osedandoned by one State Party prior the entry
into force of this Convention ... and have becomstelumunitions remnants that are located in
areas under the jurisdiction or control of anotBtate Party ... the former State Party is strongly
encouraged to provide ... assistance to the lattéo facilitate the ... clearance and destruction of

such ... remnant§?

Through this article, for the first time a weap@unvention places some responsibility on States tha

used CMs prior the entry into force of the CCM.

The novelty is that for the first time a weaporesaty “imposes retroactive responsibility on usetet
to assist with clearance of failed weapdf$Paragraph (a) states that the “user” State hpstdde

assistance to the affected one, directly or thraugtird party, such as the UN system.

308 Article 3(4).

309 Article 4(1).

310 Article 4(2).

311 Article 4(5); details that have to be includedtie request are explained in article 4(6) and #reysimilar to those
needed for the deadline extension for the destmiaf stockpiles.

312 Article 4(4).

3138, Docherty, “Breaking New Ground: The ConventionGinster Munitions and the Evolution of Internatibna
Humanitarian Law”Human Rights Quarteri®1, no. 4 (2009), pp. 952-953, onlinehétp://www.jstor.org/stable/40389982
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There are various types of assistance: technicald¢ial, material and human resources. Paragraph
(b) says that the assistance “shall include ... rmé&dion on types and quantities of the cluster

munitions used, precise locations ... and areas inhwh. remnants are known to be locatéd.”

On the occasion of the Wellington Conference (Faty@008) Human Rights Watch expressed its
satisfaction for the inclusion of such a provisiorthe draft treaty, because it claimed that adoan
production, transfer, stockpiling, and use of CMaswot sufficient to eliminate the danger posed by

devices that had been scattered on the groundebtfemegotiation of the Conventitn.

The most similar precedents to this provision acated in Protocol V to the CCW, i.e. article 7(2)
and 3(1)*° Article 7(2) establishes that States Parties ‘fiosition to do so shall provide assistance in

dealing with the problems posed by existing explsemnants of war, as necessary and feasible.”
While it explicitly refers to preexisting CMs, ibds not establish any responsibility for the udateS.

On the other hand, article 3(1) requires a usde $td'provide where feasible, inter alia technical
financial, material or human resources assistande facilitate the marking and clearance, removal
or destruction of such explosive remnants of WiHere, it is mentioned the responsibility of user

States, however it only applies to ERW placed dlterentry into force of the Convention.

In short, article 4(4) of the CCM brings these fvimciples together, therefore it can help affected
states meet their obligations and finally, it conéda model for future treaties that could esthblis
retroactive responsibilities for other post-coriftuations in order to make a step forward inghth

towards civilian protectior?™®

As regards the provisions on victim assistancey, #ne considered “the most groundbreaking part”
of the CCM. Bearing in mind the object of the Tyearticles related to victim assistance aim at
halting the sufferings many people were subjeatedtticle 2(1) provides a definition of cluster
munition victim that includes persons who have bakad as well as who suffered physical and
psychological injuries, economic and social diffims because of the use of CMs. In addition, the

definition extends its scope and even families@rdmunities of victims fall under ¢!

Then, article 5 is completely dedicated to thisiesdt requires States Parties to provide age and
gender assistance including medical care, rehatidit, psychological, social and economic

support?

314 Article 4(4)(b).

315«yUser State Responsability for Cluster Munition Géeee”, Human Rights Watch (2009), available at
http://www.hrw.org/news/2008/02/19/user-state-resgitaility-cluster-munition-clearance

31 There are further examples of the principle otislg part of the responsibility on user States fhateded the CCM, to
deeper this issue see B. Dochestypranote ( 313), p. 954, and “User State ResponsafidlitZluster Munition Clearance”,
supranote (315).

317 protocol V,supranote (280), article 7(2).

318 |bid., article 3(1).

3198 Dochertysupranote (313), pp. 952-955.

S20R. E. Williams Jr., P. R. ViottArms control: theory, and policy/ol.1 (Santa Barbara, CA: Praeger, 2012), 272.

321 Article 2(1).

322 Article 5(1).
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Paragraph 2 explains how States have to fulfilr thiligations. For example, they have to assess th
needs of victims, develop national laws, a plantaedudget, make available resources, not

discriminate between victims, involve the victifis.

Going deeper in this matter, unlike its “predecesi§8', the CCM highlights its main objective, i.e.
the protection of civilians, giving to the defimiti of cluster munition victim the first place irtiale 2,

in fact it comes even before the definition of tdusnunition.

Next, it considers victims not only who has beeeddly injured, but also its family or community.
Furthermore, every provision throughout the Coneanthat is related to victim assistance uses the

verb “shall” to make the related obligations streng

Finally, the “assistance” has to be provided “ic@dance with applicable international humanitarian

and human rights law®

This is extremely relevant because it requireseStat respect the Convention on the Rights of Reopl
with Disabilities (entered into force in 2008). Fafre, references to “right&® in the CCM not only
“help to ensure that victims of cluster munitioms &reated in ways that meet the current standards
people with disabilities*’ but also “establish an important precedent fotivi@ssistance in future

treaties.??®

3.2. Additional Positive Obligations: International Cooperation and Assistance.
Article 6 is about the international cooperation assistance.

Under this provision, States who need help tolfulieir obligations have the right to “seek and
receive assistance” and States “in position toadskall supply them with technical, material and

financial assistance.

The verbshall, as already explained wants to highlight the sefstity for every State Part§’
Paragraphs 3-9 are all concerned with differen typpassistance and cooperation between States
Parties, thus article 6 establishes the exchanggupment, scientific and technological informatio
assistance in the clearance and stockpiles destmuanid exchange of information about the

technologies to undertake these activities.

In addition, measures for emergency assistanch,asidsk education, marking of the contaminated

areas, medical care and rehabilitation as weltas@mic and social assistariceEvery type of

323 Article 5(2).

324 The Mine Ban Treaty, and Protocol V to the CCW.

325 Article 5(1).

326 References to human “rights” are in the Preamhlarticle 2(1), 5.
327 B, Dochertysupranote ( 313), pp. 949-952.

328 R. E. Williams Jr., P. R. Viottsupranote (320), p. 272.

329 Article 6(1) and 6(2).

330 Article 6(3)-(9).
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cooperation can be provide directly or indirechyaugh trust funds, the UN system or international

organizations.

This article is entirely committed to the detaiklanation of the assistance that is a duty feryev
State Party, and this obligation is stronger thast freaties. However, not only States Partiesavho
“in position to do so’shall provide resources to assist the others, but htssetStates that in the past
tended to “avoid their responsibility by sayingytiveere not in a position to provide helg** Indeed,
article 6(10) requires States who receive assisttmtiake all appropriate measures in order to

facilitate the timely and effective implementatiofithis Convention ¥

3.2.1. Additional Positive Obligations: Transpareng Measures.

Article 7 is not only related to the transparersguie, but also to the assistance issue becausglthro
its provisions it facilitates the identification 8fates who need help in the fulfillment of their

obligations.

In fact, under this article States Parties areireduo report the efforts that they make everyryea

meet their Treaty obligations.

The purpose is to find out eventual shortcomings 8tate Party’s report, thus the other Parties are
aware of the difficulties and can provide the maygropriate assistantg.States shall report the
implementation of their obligations every year émeir reports have to contained detailed informmatio
on numerous subjects included in the article, sagcthe characteristics of CMs produced in the past,
the status of the stockpile destruction, the laratif contaminated areas, risk education activities

undertaken, national measures and resources tenmepit the Conventioti?

Although some of the required information are samtb whose demanded in the Mine Ban Treaty, in
the CCM the list is longer and it adds new poifg3:stockpiles of CCM discovered later, that i®aft
the beginning of the process to destruct thengn@ (k) information related to risk education
activities and about the measures undertaken tlemegnt the obligations under article 5 (victim
assistancé¥> (1), (m) and (n), i.e. information about the ingions that carry out the measures
established by article 7, the quantity of natioeaburces available to implement the obligations
outlined in article 3, 4 and 5 of the CCM, and ldit¢er, data about the assistance received or gedvi
under article 6 of the CCM.

31 B, Dochertysupranote (313), p. 951.
332 Article 6(10).
333 Human Rights Watctsupranote (290), p. 149.
334 For the complete list of the information requiiedhe annual report see article 7(1).
335|n article 7 of the Mine Ban Treaty there is naerehce to the necessity of report on the measmdsriaken to assist
anti-personnel landmine victims. There is only iguirement to provide information about “The measuaken to provide
an immediate and effective warning to the poputetiorelation to all [mine affected] areas”. SeenblBan Treaty, article
7(1)().
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In short, the details of article 7 have improveeviwus provisions, thus these measures of
transparency promote State’s compliance with itgyabon, and in turn encourage other Parties to do

the samé>®

3.2.2. Additional Positive Obligations: Article 8,Facilitation and Clarification of
Compliance.

This issue is regulated by article 8. The CCM uspaperative approach” as regards the compliance.
In fact, as a first step States have to “consudt@operate with each other regarding the
implementation of the provisions” of the Conventfand to work ... in a spirit of cooperation to

facilitate compliance by States Parties with tlobiigations under” the CCNf’

In the event that this is not sufficient, that isem a State has doubts about the compliance dfi@mnot

State Party it “may submit ... a Request for Claaifion of that matter to that State Party.”

This request, as it was for the Mine Ban Treatguismitted to the UN Secretary-General and the
“requested” State shall respond within 28 days igiiog “all information that would assist in

clarifying the matter*®

Whether the response does not satisfy the reqge'State” it can go ahead with the procedure, thus
demand the UN Secretary-General to submit the igsthee next Meeting of States Parties, and in this
case the Secretary-General has to give send ahftrenation related to the Request for Clarifioati

to all States Parties.

Comparing the CCM with the Mine Ban Treaty it enex¢hat as regards the procedure for the
Clarification of Compliance until this point, i.the Meeting of the States Parties, they contain the

same provisions.

From here on, the provisions differs. First of sl Mine Ban Treaty provides the possibility of
convening a special Meeting of the States Pamiesnsider the matter, and then be it the planmed o
special meeting, States after having decided thttidr clarification is needed, they authorized-fa
finding mission to the territory of the requestddt8, which pursuant the rules described in thelart

gathers information and writes a report.

Finally, on the basis of this report the Meetindgtdites Parties decides for appropriate measures to

undertake, including “the use of cooperative mezsteferred to in Article 6*°

Returning to article 8 of the CCM it shares with frovisions just listed only the last phrase place

within quotation marks.

338 Human Rights Watch, IHRGStaying strong: Key Components and Positive Pratede Convention on Cluster
Munitions Legislatior{2014), available dittp://www.hrw.org/reports/2014/09/03/staying-stgon
337 :
Article 8(1).
338 Article 8(2).
3% The Mine Ban Treaty, article 8(5)-(20).
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In fact, after the Meeting of States Parties detideonsider the matter further” they suggestio t

request State “means to clarify or resolve theenamder consideration” but the interesting thsg i
that the article provides that “In circumstance&mtthe issue at hand is determined to be due to
circumstances beyond the control of the requesé Htarty, the Meeting of States Parties may

recommend appropriate measures, including the fuseoperative measures referred to articlé’d.”

Hence, the Convention emphasizes the spirit of e@ijon between States Parties. Unlike other arms
control treaties that require rigorous “verificaticegimes”, as regards this aspect the CCM seems to
be more similar to the structure of the IEftIn fact the cooperative approach appears clearlis

article, among the various ways that are providethe CCM to resolve the matter of compliante.

3.2.3. Additional Positive Obligations: National Inplementation Measures.

Under article 9 “Each State Party shall take glirapriate legal, administrative and other meastores

implement this Conventiof* and the measures shall include penal sanctiofaséoany violation.

Compared to the same article of time Ban Treatyarticle 9 of the CCM has added the phrase “to

implement this Convention” in order to ensure thplementation the Treaty obligations.

States Parties must implement all the obligatiboth negative and positive through their national

legislation since it is “binding, unequivocal, aeaduring”, hence it is the strongest me¥fs.

VI. INTERNATIONAL ACTORS.

1. The role of the United Nations: Introduction.

The problems of landmines and explosive remnanigaof including cluster munitions have been
increasingly recognized by the United Nations im ineties. In fact, with the wide employment of
those devices in many conflict during and after$leeond World War, as explained in the first

chapter, the peacekeeping operations has faceel pheislems.”

Peacekeeping and humanitarian operations dealtnuitierous difficulties, not only it was difficult

for the UN forces to carry out the humanitarianwtigs, but also they risked their lives. In short

340 Article 8(5).

341 Human Rights Watctsupranote (290), p. 151.

342 Article 8(6) specifies that “States Parties magide to adopt ... other general procedures or spatiéichanisms for
clarification of compliance.”

343 Article 9.

344 «National Implementation and Interpretation of thenvention on Cluster Munitions”, B. Docherty (20]14yailable at
http://www.hrw.org/news/2010/06/03/maximizing-ban

345 M. A. Cameron, “Democratization of Foreign Poli@jne Ottawa Process as a ModelTia Walk Without Fear, the
Global Movement to Ban Landmines, supcde (13) , p. 430-434.
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these weapons deny the access to land, they edestiphysical barrier to socio-economic

development, and also they cause a high numbevitéc casualties, including the peacekeepéts.

Therefore, some documents in the early Nineties@diow important was to undertake demining
actions. In fact this activity resulted to be asesgial priority in the process to alleviate the

consequences of armed conflicts in war-torn coesitri

As an example, in a 1992 report the UN Secretanye@# affirmed “it is evident that peace-building
after civil or international strife must addrese #erious problem of land mines, many tens of om#i

of which remain scattered in present or former cainzbnes. De-mining should be emphasiZét.”

1.1. The United Nations’ Engagement.

Through resolution E/CN.4/RES/1993/83 the UN Consinis on Human Rights “Alarmed at the
information that some particularly injurious weappaspecially anti-personnel mines, continue to
strike long after conflicts have ended, ... RequabtStates to render full support to preventionhef

indiscriminate use of anti-personnel min&s.”

This document aimed at reflecting on the effecés #imed conflicts had on children and it also

mentioned the landmine issue, anticipating thefailhg UN efforts and resolution on this subject.

As it has been explained in the Ottawa Procesmegetiation of the Mine Ban Treaty “took place not
under the aegis of the United Nations or some aigglomeration of all States, but instead merely as

a group of like-minded countries that could set angs of participation they liked*®

Nevertheless, the United Nations already beforendmmtiation of the Ottawa Treaty strongly

supported a regulation to ban landmines.
The first two important steps were two resolutidoted by the General Assembly.

First, resolution A/RES/48/7 (19 October 1993) texfcto the assistance in mine clearance in which
the Assembly “deplored the adverse consequencedhabe caused by the failure to remove mines

and other unexploded devices remaining in plaer afimed conflicts.”

Therefore, considering a matter of urgency to fageguested the Secretary-General to submit “a
comprehensive report on the problems” causedrmnnes in order to outline the manner in which

the UN could contribute to the solution of thoselpems.

346 «Hidden Killers: The Global Landmine Crisistupranote (29). To deeper the issue, see as an exarhiple ionpact of
landmines in peacekeeping operations in Africa,g Thndmine Factor in the Peacekeeping Debate ioa&f2003),
Institute for Security Studies, availablehdtp://dspace.africaportal.org/jspui/bitstream/128A89/31254/1/PAPERS80.pdf?1
347«An Agenda for Peace Preventive diplomacy, peadémiaand peace-keeping” (1992), Report of the SaryeBeneral,
available ahttps://www.globalpolicy.org/component/content/elgi226/32313.html

348 UN Commission on Human Righ&ffects of armed conflicts on children's livé® March

1993, E/CN.4/RES/1993/83, available at: http://wwiwreld.org/docid/3b00f08114.html [accessed 13 Jan@815]. The
UN Commission on Human Rights (UNCHR) was later remldnethe United Nations Human Rights Council in 2006.
More information about this inter-governmental bedthin the United Nations at
http://www.ohchr.org/EN/HRBodies/HRC/Pages/AboutCouaspx

349K Andersonsupranote (101), p. 112.
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Moreover, it laid down the basis for the foundatidrihe currently “Voluntary Trust Fund for
Assistance in Mine Action” requesting the Secretagneral “to include in his report consideration of
the financial aspects of activities related to ntélearance and, ... of the advisability of establigha

voluntary trust fund to finance ... programmes refgtio mine clearance®

Furthermore, on 16 December 1993, in the contetkteoCCW the UN Generally Assembly
encouraged the establishment of a group of expepeepare the Review Conference of the CCW to

Amend Protocol Il.

In this second resolution, A/RES/48/75K (16 Decenil893) it also urged States to “agree to a

moratorium on the export, transfer or purchasentif@ersonnel land-mines and related devices.”

Later, in 1994 the UN Secretary-General presengsfitét report about the mine clearance, where it
described the scope of the problem caused by lareinihe effects on the society, the costs to the
international community and the effects on the Wbgpams. In fact, at that time the mine problem

was present in areas where the UN had peace-keepérgtions. According to the report “The best
and most effective way to achieve this [to solweldndmine problem] is to ban completely the

production, use and transfer of all land-minesyideeit encouraged States to establish such &ban.

Moreover, other agencies supported a ban on APani@ instance, the United Nation High
Commissioner for Refugees (UNHCR) witnessed thigcdifies “the delays in repatriation,
reintegration and resettlement” in mine affectedrtdes, thus it not only was involved in activitito
reduce the risks for civilians, such as the markihthe contaminated areas, but also it advocated f

ban353

Similarly, the United Nations Children’s Fund (UNEE) was among the main supporters for a ban on
AP mines. From its point of view, children wereisasly endangered by these devices, often because
many landmines were shaped like toys, thereforg dkieacted children’s curiosity. Unlike the adults
a child is more likely to pick up these coloredeaitg so they are an easy mark for the enemy myilitar

forces.

Likewise, they are often too young to read and tstdad the signs of warning nearby the mine

affected areas and they are more likely to die figjories rather than adults!

UNICEF has been deeply concerned with the seri@ssolethe impact of landmines on children,
therefore it has conducted activities of mine-awass education in schools, advocacy to clear

landmines and ERW, and support for injured children

350 AJRES/48/7, 27 October 1993, availablétip://www.un.org/en/ga/search/view_doc.asp?symitRES/48/7

351 AJRES/48/75K, available dittp://www.un.org/en/ga/search/view_doc.asp?symitES/48/75

352 6J49/357, 6 September 1994, Report of the Secrébaneral, available ditps:/disarmament-
library.un.org/UNODA/Library.nsf/4ee08733dc7c86398%631004e4fc2/0bd8f85€92691b2b852576940070268R/EA
-49-357-Assistnce%20in%20mine%?20clearnce.pdf

3 bid., p. 12.

354 G. Machel Impact of armed conflict in children: Land-minesd@adly inheritanc€1996). Retrieved by UNICEF (March
2010), available atttp://www.unicef.org/graca/graright.htm
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Also after the entry into force of the Mine Ban dte besides these activities, it has been wortang

ensure that this Convention is implement&d.

In December 1996, the General Assembly adoptedadutgon that was the turning point in the
Ottawa Process, because it urged States to “pursae effective, legally binding international

agreement to ban the use, stockpiling, productiehteansfer of anti-personnel landminé¥.”

After the adoption of th®ttawa Treatythe role of the UN has become increasingly impurta fact,
it convenes the annual meetings of the StateseBar$ well as the Review Conferences, it supports

the implementation of the Convention and more irtgogly it has developed mine action programs.

1.2. A Non-Binding Instrument: The UN General Assernly Resolutions on the Ottawa

Treaty.

Every year States Parties, international orgaminatand NGOs gather in two different meetings, the
Meeting of the States Parties and the Interseds8iaading Committee Meeting. In addition every

five years a Review Conference is held.

Among these meeting there is a non-binding instnipwehich is strongly recommended by the ICBL,
that is provided by the annual meetings of theFildt Committe€”’ It debates disarmaments, and
international security issues and then it recomragadolutions to adopt by the plenary sessionef th

UN General Assembly.

This is related to the landmine issue because 4i98é the General Assembly has adopted every year
a “Resolution on the Implementation of the 1997 v&mtion on the Use, Stockpiling, Production and

Transfer of Anti-personnel Mines and on Their Destion” >

These resolutions are an important non-bindingunsgént for both States Parties and States not.Party
While for the former a vote in favor of a resolutisymbolizes their support for the implementatién o
the Convention, for the latter a vote in favor hageater importance, because it signifies that dve
they have not yet ratified the Convention they {san the treaty’s humanitarian objective of a world

free of antipersonnel landmines.”

Surely, a vote in favor that shares the main pupas the Mine Ban Treaty is considered a step

forward in the path towards the global implemeotabf the Conventioft®

35 «“UNICEF in Emergencies and Humanitarian Action”, \X¥F (2003), available at
http://www.unicef.org/emergencies/index_landmingslh

356 AJRES/51/45supranote (87).

37 The First Committee deals with disarmament, glaballenges and threats to peace. More information a
http://www.un.org/en/ga/first/

358 From 1997 to 2014 UNGA resolution on the Mine Baealy are: (1997) 52/38 A; (1998) 53/77 N; (199858 B;
(2000) 55/33 V; (2001) 56/24 M; (2002) 57/74; (2pB8/53; (2004) 59/84; (2005) 60/80; (2006) 61/@007) 62/41;
(2008) 63/42; (2009) 64/56; (2010) 65/48; (2011/P66(2012) 67/32; (2013) 68/30. The last resohyti®0/34 has been
adopted on 2 December 2014 and it has receiveddte4 in favor, none against and 17 countries atesta

39 «Frequently Asked Questions Regarding the UNGA Miam Treaty Resolution” ICBL , available at
http://www.icbl.org/en-gb/the-treaty/treaty-meesngn-first-committee/frequently-asked-questionsarding-the-unga-
mine-ban-treaty-resolution.aspx
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According to the ICBL, this non binding instrumdrats gained more and more support over the last

years. For example, since 2006 the UN resoluti@ve neceived at least 160 votes in favor.

However, there is a group of States not partyhae continued to abstain: Cuba, Egypt, India,, Iran
Israel, Myanmar, North Korea (since 2007), PakisRussia, South Korea, Syria, Uzbekistan (since
1999), the US, and Vietnam (since 1998).

The process for the adoption of these resolutioogigles an initial debate and vote in October tgy th
UNGA First Committee on disarmament and internatigecurity and then the final vote by the entire

UN General Assembly every year in December.

This non-binding instrument is strongly supportgdlie ICBL. In fact, every year it exhorts States t
use the UN General Assembly and its First Committiesccede to the Ottawa Treaty, to promote its
global implementation through statements duringRingt Committee discussions and to vote in favor

of the annual UN General Assembly Resolution orQttawa Treaty™*

1.3. The UN Position on Cluster Munitions.

Despite the UN support to the landmines issueptbeess that brought about the ban on these
weapons stepped outside the CCW and the UN frankswor

The same happened with tG&ister Munitions Conventiorn fact, as explained above, a group of 13
States (the Core Group), encouraged by the suotéssOttawa Procesand dissatisfied with the
slow progress discussions inside the CCW contaw|comed the Norway lead in sponsoring the

Oslo Process®* hence, it has been undertaken outside the UN frame again.

It is worth remarking that the UN is a wide and gbex framework since it consists of many States,

and each of them has a different idea.

In fact, of the 193 UN States Parti&Sthe majority is also part of the CCW, the Convemibn

Conventional Weapons that together with its Prd®e@s negotiated under the UN auspices.

This preface wants to understand the reasons vehythhas been put aside by the advocates of both
the Processes, in fact different point of view aghorember States and also among the numerous UN

agencies do not help the formation of a uniquetfoonboth the landmine and CCMs issues.

Despite these difficulties, as for the landmindgjett, also for the CCMs, the UN demonstrated its

concern about these weapons.

360 pid.

3614UN First Committee”, ICBL, accessed in December#£Civailable ahttp://www.icbl.org/en-gb/the-treaty/treaty-
meetings/un-first-committee.aspx

362 K. Hulme, “The 2008 Cluster Munitions Conventionefting outside the CCW Framework (agaimternational and
Comparative Law Quarterl$8 (2009), pp. 219-227.

%63 The list of the UN members is available at “MemBeates” UN, accessed in December 2014,
http://www.un.org/en/members/growth.shtml#teke list of the 76 UN members that are not pertthe CCW, online at
“States parties and signatories”, UNOG, last a@mes December 2014,
http://www.unog.ch/__80256ee600585943.nsf/(httpBH8ee7cfc0aada7548¢12571c00039cb0c?OpenDocumepdiES
ection=3%2C4#_Section3
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The end of the Cold War and the numerous peacekgepierations from 198%% obliged the UN to
deal with landmines and explosive remnants of aad, therefore to establish some demining
programs, “a development that would inevitably isgjaoordinated UN policies and strategies”, i.e.

the following establishment of the UN Mine Actioer8ice>®

In 2005, the UN Inter-Agency Coordination Group ftine Action’s (IACG-MA) formed a working
group on cluster munitiof® with the purpose of develop the UN position orsthaeapons. The
working group believed that international actiorswieeded to alleviate the humanitarian impact of
CMs. If around this goal there was agreement, thblem was to decide how to achieve it since the

different point of views of the IACG-MA working gup’s members.

In particular, there were two opinions. The fisghich belonged to the UNDP was in favor of an
elimination of the CMs, the second, supported leylisarmament Affairs, feared that eventual
drastic measures on the CCW could cause the opositsome States and damage the CCW

framework.

Despite the internal conflicts there was commomeagrent on the fact that greater studies and apalysi
were needed to really understand the impact of CaMe conclusions of the experts who conducted
the studies were clear, those weapons posed s@rioblems, and they were a threat for the civilian

population.

However, the attempts to build a UN policy havettared to fail, and also the position of the UN

Secretary-General Kofi Annan did not help to sahe situation.

For instance, in his message for the annual mesfitige States Parties to the CCW, which took place
on 24-25 November 2005 he declared that “The is$glister munitions continues to be a topic of
particular importance ... they often claim the lizé<ivilians”, hence he urged States “to place the
range of issues related to cluster munitions” @naenda, however he only called upon “all States t
respect existing, applicable humanitarian law rdigay the use of cluster munitions” until “new

measures were agreed”, but he did not explain mieaisures he was referring*t6.

The turning point was the Southern Lebanon confliduly-August 2006, where “ over 1.277

locations” were bombarded “with more than 4 milBasluster munitions ... affecting over 1 million

people.®®

384 Details on peacekeeping operations and how theg tlzanged after the end of the Cold War online at
http://www.un.org/en/peacekeeping/operations/sshim| last accessed in December 2014.

365 See next chapters.

366 The working group included more than 12 UN departts and agencies, members of the ICRC and of the IBNID

367 «Disarmament and arms control processes can infpanan security positively, Secretary-General feisties to Certain
Conventional Weapons Convention”, United NationgsBRelease, 25 November 2005, available at
http://www.un.org/press/en/2005/sgsm10230.doc.see also J. Borrisupranote (267), pp. 240-241.

388 Mine Action in LebanonA review of the Lebanon National Mine Action Prognaenand UNDP support to mine action in
Lebanon, Final Reporf2001), p. 12, online at
http://erc.undp.org/evaluationadmin/manageevaluatiewevaluationdetail.html?evalid=5566ee also Human Rights
Watch,Flooding South Lebangii2008), available dtttp://www.hrw.org/reports/2008/lebanon0208/indéx.h
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As a demonstration of such a change in his megsatpe Third Review Conference of the CCW the
UN Secretary-General declared that “recent evdraw ¢hat the atrocious, inhumane effects of these

weapons ... must be addressed immediat&fy.”

Similarly, Jan Egeland, the United Nations Undecr8&ry-General for Humanitarian Affairs and
Emergency Relief Coordinator, on 7 November 20@@dr all States to implement an immediate
freeze on the use of cluster munitions ... esseuatitll the international community puts in place

effective legal instruments to address urgent hitasgan concerns about their usé®”

These statements together with the UNMAS Directoréssage on the same day that called for the
establishment of effective norms to reduce the chpaCMs explain the new concerned approach of
the UN.

Throughout the Oslo Process the UN expressed deivaes its support to the development of the
process to deal with CMs, without claiming thaw#s less legitimate than another one (i.e. a psoces

inside the CCW framework), because it could achaeencrete result.

An important date is 17 September 2007 becauskatrday the IACG-MA adopted a new UN Inter-
Agency position. Sharing the ideas of the Oslo 8sscthrough this new position the UN urged
Member States to conclude a “legally binding instent of international humanitarian law that:
prohibits the use, development, production, stdirigpeind transfer of cluster munitions ... require th
destruction of current stockpiles of those mun#ion provides for clearance, risk education ...

activities, assistance and cooperation, and comg#iand transparency measur&s.”

The UN position can be defined as an everlastiajeige between the two opposite sides: who
endorsed the CCW framework to deal with an evenegllation on the CMs, which generally were
against a baf?, and who was convinced of the necessity of aaeavfast track, i.e. th@slo

Processto halt the humanitarian threats caused by th@sgons. For the United Nations the

guestion of a balance was really complicated, sine@s difficult to be active in and sustain bttle
tracks. Only when the Oslo Process demonstratbd &ble to achieve its goal and thanks to the
growing awareness of the effects of CMs the huraaait aspects prevailed and so the Convention on

Cluster Munitions"

1.4. The Mine Action.

389 ugacretary-General’s message to the Third Reviewfe@ence of the Convention on Certain Conventional yges”, 7
November 2006, United Nations, availablétip://www.un.org/sg/statements/?nid=2289

$7%«Annan calls for immediate action to curb use lofter bombs”, 7 November 2006, UN News Centre,lalvt at
http://www.un.org/apps/news/story.asp?NewsID=205C#&disarm&Crl

371 uprohibiting Cluster Munitions: Our chance to puiteivilians”, UNDP (2008).

372 More concerned with the military utility of the C\MStates who tried to obstacle a ban on CMs geyesaite the
possessors of these devices, such as: Brazil, Ghitia, Israel, Pakistan, Russia and the United State

373 3. Borrie,supranote (267), pp. 235-248.

77



According the definition provided by the Internaié Mine Action Standards (IMASY* mine action
concerns “activities which aim to reduce the sp@abnomic and environmental impact of mines and
uxo”.

Moreover it defines five categories of activitii®e five “pillars” of Mine Action: mine risk edudan,
humanitarian demining, victim assistance, stockpéstruction, and advocacy against the use of AP

mines.

The role of the UN in mine action is defined in ®WN resolutions that consider “mine action to be
an important component of United Nations humarataand development activities” and it
encouraged “all relevant multilateral and natigmalgrammes and bodies to include, in coordination

with the United Nations, activities related to mation.”"®

The origin of activities related to mine action dantraced back to October 1988 when the UN made a
plea for funds on behalf of Afghanistan to finaesnining operations that were necessary to alleviat

humanitarian problems caused by landmines.

Before, other similar activities had been undenmatby national armies, however Afghanistan did not

have a functioning army, hence the UN decidedteruene.

The UN appealed for funds aimed at develop “hunagiaih demining” activities, i.e. the clearance of

mine affected areas as well as mine risk educatigatives.

Subsequently, under the aegis of the UN some N@&@aged in these activities began to develop, for
instance HALO Trust, which was the first internaibhumanitarian NGO involved in mine

clearance.

The spread of the demining activities in the Nieetan be explained by the largely use of those
devices in the conflicts of 1970s and 1980s, whkeageificant mine clearance operations had not been

undertaken because of the long Cold War conflicts.

Only towards the end of the 1980s, the internatioommunity became more aware of the dangers
caused by mines that “remain in the ground as bremainders that successful peace-building and

development are still beyond the horizdf.”

374 The International Mine Action Standards (IMAS) dacuments that have been developed by the UN #iiec990s to
“provide a framework to improve safety, effectives@nd efficiency in the mine action sector.” THefine guidelines,
clearance requirements, and technical informatioconduct the mine action operations, and theyl®designed to be a
guide for the development of National Mine Acticiai®lards (NMAS). See GICHIB, Guide to Mine ActiorFifth edition,
(2014), available dtttp://www.gichd.org/mine-action-resources/publicas/detail/publication/guide-to-mine-action-
2014/#.VLgvc8s5Dmland “IMAS”, International Mine Action Standards,
http://www.mineactionstandards.org/standards/irtonal-mine-action-standards-imas/imas-in-engliabtessed in
January 2015.

375 AJRES/53/26 (1998). The following resolutions ommiction are: A/RES/54/191 (1999), A/IRES/55/120 @300
A/RES/56/219 (2001), A/RES/57/159 (2002), A/RES/58/(Z003), A/RES/60/97(2005), A/IRES/62/99 (2007),
A/RES/64/84(2009),A/RES/66/69 (2011), A/RES/68/72 @0all available at
http://research.un.org/en/docs/ga/quick/regular/69

37 B, Boutros-Ghali, “The Land Mine Crisis: A HumanitatiDisaster’Foreign Affairs73, no.5 (1994), online at
http://www.foreignaffairs.com/articles/50320/boigrboutros-ghali/the-land-mine-crisis-a-humanitaiiigaster
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In 1995 the UN organized an International Meetingvine Clearance in Geneva to promote funds
for mine clearance activities and the UN Voluntaryst Fund for Mine Clearance was established.
During the first half of the Nineties, the UN untdéee clearance operation in many countries, such as
Kuwait, Cambodia, Mozambique and Angola, howevemdythis first phase there were some
difficulties in the assignment of the differentpessibilities, lacks during the mine actions operat

and in the UN leadershif’

Later, in the second half of the 1990s the UN apgindecame more detailed and organized, in 1998
the UN defined its roles related to the mine acissue in a paper entitled “The Mine Action and
Effective Coordination: The UN Policy” that enclasde key principles of the UN mine action:
improve its ability to support the affected couessisupport the efforts of the international comityuin

and improve its effectivened$.

The former UN Inter-Agency Coordination Group omiiAction (IACG-MA) today is the UN Mine
Action Team which bring together 14 UN departmeptsgrams, agencies and furid$ all involved

in mine action and it is chaired by the United Niat Mine Action Service (UNMAS). The basic idea
of the Mine Action Team is “a world free of theeht of landmines and explosive remnants of war

(ERW), where individuals and communities live isade environment conducive to developméftt.”

1.4.1. UNMAS.

This is the focal point for UN mine action, it wiasmed in October 1997 and it is the responsibte fo

the cooperation of all the activities related tmenaction.

UNMAS together with the other members of the Mingidn Team establishes the priorities of mine-
related operations, it dialogues with the interai communities about landmine problems, it
manages the Trust Fund, it continues to examine aépects, and it works for supporting the

achievement of a global ban on landmines andelustinitions.

Obviously, mine action is not only addressed tatames, but also to any type of unexploded
ordnances (UXO). This term comprises a wide vaiiétgevices “that fail to detonate as designed but
remain volatile and can kil if touched or mov&”including cluster bombs. As for the Mine Ban
Treaty, also with the entry into force of the CCNhmclearance related to these devices has become

stronger since Member States have to meet deddlimdearance and destruction of CMs stockpiles.

377 GICHD, A Guide to Mine ActionSecond edition (2004), pp. 19-28, onlinéiap://www.gichd.org/

378 “Mine Action and effective coordination: United titas policy”, A/53/496, Annex Il, 14 October 1998 Assistance in
mine clearance: report of the Secretary-Gengaahilable ahttp://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N98/309/20/PDF/N9830920.aitfenElement

3 UN Mine Action Service, Department of Disarmamatffairs, Department of Peacekeeping Operationsdraa
Agriculture Organization, Office for the Coordinatiof Humanitarian Affairs, Office of the Special viger to the
Secretary-General on Gender Issues and the AdvamiexhWomen, Office of the UN High Commissioner ftwrman
Rights, UNICEF, UN Development Programme, UN High Cassioner for Refugees, UN Office for Project Sersice
World Bank, World Food Programme, World Health Oiigation.

380 “\What else is happening on victim assistance?”Q@\ accessed in December 2014,

http://www.unoq.ch/80256 EE600585943/(httpPages)B28B68D556 EE2C125791F004D4B41?0OpenDocument
38l«Mine action entails more than removing landmifresn the ground”, UNMAS, accessed in December 2014,
http://www.mineaction.org/issues
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To date, UNMAS has been engaged in 18 missionstrmateal with only one or more aspects
(“pillars”) of mine action, according to the countr the aim of the mission. The countries involved
are: Afghanistan, Central African Republic, ColumlCote d’'Ivoire, Cyprus, Democratic Republic of
Congo, Haiti, Lebanon, Libya, Mali, Palestine, Stee&udan, Abyei, Darfur, South Sudan, Syria
and Western Sahar¥.

For the period 2013-2018 the UN has establishedgram with some objectives to achieve in the
mine action context. That is, it aims at reduceribies to individuals and the socio-economic
consequences of both mines and cluster munitibeg, tb advocate and assist national as well as
international actors to ensure their commitmemine victims’ support. Similarly, it wants to
facilitate the transfer of mine action activitiesrh the UN context to national actors, and findlly

wants to make sure that the universalization ofenaiction conventions will be promot&d.

2. The Role of the International Committee of the Rd Cross (ICRC) regarding the

landmines.

Already in 1955 the ICRC expressed its concernsiiglaadmines since after their extensive use

during WWII prisoners of war had been employedtffigr clearance of contaminated lands.

Its efforts continued in the 1970s since those weaad a disproportionate impact on human beings,
and in the 1980s since they had been used onadagde, rather than decreasing, hence it held
numerous meetings, such as the Montreux Symposmulies in 1993. This was the first meeting

organized by the ICRC that dealt with the issuargipersonnel landmines.

It gathered 60 participants including , diplomalslegates of humanitarian organizations, weapons
experts, surgeons, and also military strategigiscé numerous experts from different disciplines in
order to obtain the most “accurate overview ofdbepe of the problem” consequently, examine the
existing methods to reduce the imp&tand alleviate the sufferings of mine victims, itigrthe gaps
in those methods, establish a “remedial action”farally to write a final report that could becorae
point of reference for future measuf&sThe multidisciplinary approach favored the exartioraof
many different aspects of the AP mines, such asisheand trade of mines, the humanitarian

consequences, the technical characteristics, degiméethods, the legal situation, i.e. the appligabl

3824The Focal Point For UN Mine Action”, UNMAS, aceesl in December 2018ttp://www.mineaction.org/unmas/about
Further details on the development of UNMAS missionthese countries onlinelatp://www.mineaction.org/programmes
383«The Strategy of the United Nations on mine ac®63-2018", United Nations, accessed in Decemb&# 2available at
http://www.mineaction.org/unmas

34| . Maresca and S. Maslesypranote (56), p.129.

385 |CRC, “Report of the ICRC for the review conference of1880 UN conventions on Prohibitions or restricam the
use of certain conventional weapons which may leengel to be excessively injurious or to have indisicrate effects:
Annex | : Results of the Montreux symposium on aetisonnel mines”]nternational Review of the Red Crpsg. 299
(1994), available ditps./mwv.icrc.org/eng/resources/documents/miisads.him
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law and its limitations, indeed the report becamégportant basis for the ICRC, governments and

NGOs in the process to achieve a Ban.

Another noteworthy stage was the 1994 declaratidgheoPresident Cornelio Sommaruga: “from
humanitarian point of view we believe that a woridevban on antipersonnel landmines is the only

truly effective solution.®’

This statement was remarkable since at that timatlmer important international organization had

expressed the willingness to support a total balaaimines.

Subsequently, between 1994 and 1995 on the occafstbe meetings of governmental experts in
preparation of the Review Conference of the CCW@RC prepared a report on the issues related to

landmines that could help States in their worketdaw the Convention.

In that report, the ICRC called for a ban rathanth restriction on landmines, the necessity déarc
definition of AP mines and it made some propodalsinstance the addition of an obligation to

destroy the AP mine stockpil&€.

Similarly with the same aim, in November 1995 itdahed an international media campaign to
mobilize a greater support for a ban on AP minég dampaign, conducted in collaboration with
some national Red Cross societies, started witinéesage “Landmines must be stopped” and
included workshops, seminars, advertisements eriggbn and radio aiming at activating the public

opinion and at making people more conscious ofrtiscriminate consequences of landmines.

Strategically, it had been launched some monthasredhe 1996 Review Conference of the CCW and

it was useful because of the stagnant situati@uddressing the landmine issue.

As denounced by Cornelio Sommaruga the role ofrtédia was really crucial to shock the
conscience of people since he criticized that ‘&heiittle political will for dramatic change, atiht
most military powers ... still resist the eliminatiohanti-personnel mine¥® , hence the appeal to the

public conscience took place.

In 1996 the ICRC publication of a study entitleditApersonnel landmines: Friend or Fo€%”

which examined the military effectiveness of landes to demolish the perception of their military

388 More details on the report of the ICRC Symposiummtit@ersonnel mines in L. Maresca, and S. Masiepranote

(56), pp. 129-256.

%87 |CRC, “The call of the ICRC for a global ban on antiguemel mines: Statement of Cornelio Sommaruga 24uBep
1994”in L. Maresca and S. Masleupranote (56), pp. 264-265.

388 Despite the fact that the ICRC stressed that a caenpsn would be more effective, it also submittecs alternatives
for States to consider, such as the manufactufidigtectable and self-neutralizing mines, howeVss these lighter
measures encountered some opposition. See ICRC, fideeaif governmental experts to prepare the Revievigtamce
1994-1995", in L. Maresca and S. Masleapranote (56), p. 266-327.

3894 aunching of the International Media Campaign amtifoersonnel Landmines by the ICRC and National Red<and
Red Crescent Societies: Statement by Cornelio SommaRrgsident of the International Committee ofRfeel Cross, Press
Conference, Geneva, 22 November 1995”, ICRC (1995h@at
https://www.icrc.org/eng/resources/documents/migatby.htm See also ICRC, “ICRC launches media campaign against
anti-personnel minesinternational Review of the Red Crpas. 309 (1995), available online at
https://www.icrc.org/eng/resources/documents/migaiSz.htm

390 |CRC, Anti-personnel landmines: Friend or Faestipranote (32).
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utility. The fact that it was conducted by militatgmmanders and that at the end of the study they
agreed on the limited utility of AP mines compatedhe humanitarian consequences of their use,

made that study a “key tool of the ICRC’s campaign”

More importantly, the conclusions of this studyopigd by a dozen of military officers and then
supported by about fifty senior military officecslled for an elimination of AP mines “as a matier

utmost urgency by governments and the entire iatemal community **

Then, during the Ottawa Process until the adopifdhe Mine Ban Treaty (September 1997) the
ICRC acting as an expert observer it took parewesal meetings. In fact, it offered active suppord

advocated “the adoption of the strongest possésielution®®

throughout the entire Ottawa Process,
beginning with the Conference Towards a Global 8awnti-Personnel Mines (Ottawa 1996), which
launched the Ottawa Process, to the Oslo DiplonG@itference that on 18 September 1997 officially

adopted the Mine Ban Treaty.

It also contributed in the drafting negotiation, &xample the third Austrian draft of the Conventio
was integrated with the ICRC proposals, such aapipeal for not providing a the possibility of
making reservations, and the importance “of ha@nginambiguous definition of antipersonnel
mines,” the necessity of a comprehensive ban opritduction, stockpile, transfer and use of AP

mines, and the importance of the universal apjtinaif the Conventior’>®

The universality is still among the current objeest of the ICRC as well as its engagement in
preventive activities, such as risk education,disb surgical assistance and rehabilitation progriam
around 27 countries, including Cambodia, ColomBighanistan and Georgia. Despite that today the
prohibition on landmines is widely accepted th@ef of the ICRC” cannot stop until the scourge of

anti-personnel landmines is completely eradicat&d.”

3. The Role of the ICRC regarding the cluster munibns.

The same efforts has been addressed to the ciostetions issue. In a 2000 Report the ICRC

claimed that cluster munitions as well as antipengblandmines were the major cause of death or
injuries in Kosovo, according to the ICRC data thaysed about 73% of incidents between June 1999
and May 200G

3911  Maresca and S. Maslesypranote (56), pp. 415- 419.

392 |pid., p. 491.

3933, Maslen, P. Herbgupranote (243). To deeper the role of the ICRC durimthezhase of the Ottawa Process see L.
Maresca, S. Maslesupranote (56), part 3 “The Ottawa Process. From regignitiatives to an international prohibition of
anti-personnel mines”.

394415 years on from mine ban: no time for complag&ntCRC, online at
https://www.icrc.org/eng/resources/documents/nessase/2014/06-20-mozambique-maputo-third-reviemfarence-anti-
personnel-mine-convention-conference-beerli;mti-personnel landmines: going, going but naitg gone!”, ICRC
(2002), available online &ttps://www.icrc.org/eng/resources/documents/migfclés.htm all accessed in December 2014.
398 |CRC, Cluster Bombs and Landmines in Kosovo: Explosiveriaata of Wax2000), p. 9, revised in 2001, online at
https://www.icrc.org/eng/resources/documents/réppplosive-remnants-of-war-brochure-311201.htm
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This report was presented together with anotherwhieh was concerned with the submunitions, on
the occasion of the 2000 Meeting of Experts on ERWyon (Geneva), convened by the ICRC with
the purpose of including the issue in the priositoé the CCW.

The reports served as a basis for discussion betthesggovernments’ representatives, NGOs and
humanitarian organizations and in the ICRC'’s interg there was the ambition of achieving a ban on

the use of CMs against military targets nearby eatrations of civilians.

Then, it proposed an additional Protocol to the CtoWeal with the humanitarian problems caused
by ERW, including CMs, however its approach wagioas and aimed at regulating their use, rather

than banning therf?

As seen before, the following adoption of Proto¢alid not represented a little progress in the
regulation of the ERW without coping directly wiMs. In 2006, after the impressive employment of
these devices in the conflict in Southern Lebamen€RC changed approach and urged States to deal
with the issue and in November 2006 it preparastaf proposals to submit to States for the

forthcoming Review Conference of the CCW.

Among its proposals there were the “end of theaiseaccurate and unreliable cluster munitionsg, th
prohibition of the use of CMs “against any militaryjective located in a populated area”, and the
elimination of “stocks of inaccurate and unreliabliester munitions and, pending their destruction

[States would not] transfer such weapons to othenties.?’

In addition, it stated that “a new internationatmiment is needed to comprehensively and effdgtive
address the problem of cluster munitioff.Then, it supported the Oslo Process, as it diikeavith

the Ottawa Process and the President Jakob Kellgabengaged personally stating that “the ICRC is
more certain than ever that a new internationakyres essential to prohibit those cluster mungion
which have such high costs for civilian populatioasd it called upon States to achieve an

international agreement as soon as possible.

In the meantime it solicited States to suspenditieeof CMs™° It also participated with its proposal
in the drafting of the Convention, for examplenbposed some amendments to clarify key concepts
and obligations to the Wellington draft té%tand since the adoption of the Convention it hasbe

engaged in its implementation to ensure that “maximmumber of States to become parties as soon as

39 A, R. Nuiten, P. Herby, “Explosive remnants of warotecting civilians through an additional protbimothe 1980

Convention on Certain Conventional Weapoisternational Review of the Red Crpss. 841 (2001), online at

https://www.icrc.org/eng/resources/documents/migcgips.htm-

3974|CRC statement to the Third Review Conference of thev@ntion on Certain Conventional Weapons” (2006), ICRC,

3ag\gailable ahttps://www.icrc.org/eng/resources/documents/statéfoonventional-weapons-statement-071106.htm
Ibid.

399 «The ICRC's position on cluster munitions and thechf urgent action”, ICRC (2007), online at

https://www.icrc.org/eng/resources/documents/statefoluster-munitions-statement-251007.htm

400 3 Borrie supranote (267), pp. 227-235.

40 «Comments of the International Committe of the Reds&rn the Wellington draft of a future cluster niomis

convention”, ICRC (2008), available laittps://www.icrc.org/eng/resources/documents/migster-munitions-wellington-

080208.htm- accessed in December 2014.
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possible.” Moreover, its role also addresses ariging meetings and seminars to promote adherence

and compliancé?

In short, for the ICRC the universalization of tB€M is among its main objectives since its
predominant humanitarian concerns, and this ieqgiéar in the words of Mr. Olivier Vodoz, the
ICRC Vice-President, who during the Fourth Meetfitates Parties to the CCM stated “We believe
that global acceptance of the Convention’s oblagetiis crucial to the success of the treaty ... lld/ou
take this opportunity to urge ... signatory Statesatdy the treaty as quickly as possible ... The CR
believes that the universalization and implemeatatif the Convention are important elements of

achieving a world free of cluster munitions.

After all, the CCM is the only humanitarian tre#ityat includes an article that demands States Bartie
to “encourage States not party ... to ratify ... the@ntion, with the goal of attracting the adheeenc
of all States*®, thus this is in line with the ICRC’s approactettsure the end of the civilian

suffering caused by the use of C/S.

4. The role of the Global Civil Society: The Intermtional Campaign to Ban Landmines
(ICBL).

The International Campaign to Ban Landmines waséat after the increasing concern of several

NGOs on the indiscriminate effects of antipersomaedimines.

Today it is a global and flexible netwotk in 100 countries that works for a world free d? Aines.
In 1997 the Campaign was also awarded the NobeleH@aze in recognition of its efforts to bring

about the Mine Ban Treaty.

It was launched in October 1992 by a group of (¢: Handicap International, Human Rights
Watch, Medico International, Mines Advisory Grofhysicians for Human Rights, and Vietham
Veterans of America Foundation in the wake of tkieincern due to the fact they witnessed the impact

of landmines on the territories in which they wenglertaken their missions.

Thanks to their direct experience they understbatimines obstacle the development of
contaminated areas, hence they began callinglfanan AP mines because they thought that a total

prohibition could be the only effective solution.

Owing to its multifaceted composition, the Campaignld see the landmine issue from several points

of view, according to the different NGO. The six Q&issued a “Joint Call to Ban Anti-Personnel

402«The Convention on Cluster Munitions - frequentiked questions”, ICRC (2009), online at
https://www.icrc.org/eng/resources/documents/fastelr-munitions-questions-and-answers-130109.attessed in
December 2014.

403 Convention on Cluster Munitions, article 21(1).

404«Egurth Meeting of States Parties to the ConventinrCluster Munitions, Statement by Mr. Olivier Vadt) September
2013", ICRC, online alttps://www.icrc.org/eng/resources/documents/statef013/09-10-cluster-munitions-4th-
meeting.htmaccessed in December 2014.

405 The ICBL today comprises hundreds of members inatiers of the world. The membership list is avd#aat “ICBL-
CMC Members”, ICBL http://icbl.org/en-gb/about-us/who-we-are/membebd/cmc-members.aspaccessed in December
2014.
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Landmines”, the founding document of the ICBL tballed for an international ban on the use,
production, stockpiling, sale, transfer and expbthe AP mines; for the establishment of an
international fund to finance mine awareness aaw@and clearance missions; and for convincing

States responsible for the production and use ofiRs to contribute to the furitf.

Soon after its establishment, the ICBL organizeétings and campaigns to raise awareness on the
landmine issue calling for a ban and explainintheopublic opinion the reasons. Being a network
help it diffusion, hence more and more NGOs becarambers of the Campaign. In fact, already in
1993 50 representatives of 40 NGOs participatedl®BL conference and joined the Campaign and

its goal.

Then, in the same year, the French Foreign Mingdter being lobbied by Handicap International
(HI) requested a Review Conference of the CCW. Abwia the same year the UN General Assembly

called for a review Conference as well as a moiatoon the export of AP miné¥’

Therefore, more actors became engaged in the laedsgsue and now it is clear also the key role of

the ICBL in lobbying governments to join its Cangpai

1995 was an important year because Belgium wafirtheountry to adopt a national law banning AP
mines, The Cambodia Campaign to Ban Landminesthesthird International NGO Conference on
Landmine where more than 400 people from over 4@cies participated. This is an example of how
quickly the Campaign network was extending, alsmkis to the media campaign launched by the
ICRC, exactly in the same year. 1996 is the turpioigt with the launch of the Ottawa Process by

Canada and the following year it took place therffFoNGO Conference on Landmines in Maputo.

At that point the drafting of a Convention had begd fact, Austria was hosting the first meeting i
which about a hundred of countries discusseddhe €ements of a ban treaty. In October, the Nobel
Peace Prize was awarded jointly to ICBL and Jod§iaffis, the founding coordinator of the ICBL

and now ICBL Ambassador, “for their work for bangiand clearing of anti-personnel miné¥”

In fact, it is recognized that thanks to her efart 1997 the Campaign grew from a small NGO to a
worldwide network. She cooperated with governmestsvell as the UN and the ICRC and she was
the spokesperson for the ICBL. Her efforts togetiigén the work of the rest of the ICBL had been
rewarded not only by the Nobel Peace Prize, botlaysthe achievement of the Treaty banning
antipersonnel landmines during the Diplomatic Caiee in Oslo, some weeks before (September
1997)%°

406 GICHD, supranote (377), p. 38.

4073, Maslensupranote (112), p. 17. See also Don Hub€hte Landmine Ban: A Case Study in Humanitarian sdep
(Providence: The Thomas J. Watson Jr., Instituténfi@rnational Studies, 2000).

408 «The Nobel Peace Prize 1997”, Nobel Peace Prizsessed in December 2014, online at
http://www.nobelprize.org/nobel_prizes/peace/latesd 997/

409 More information on Jody Williams online at “Msdy Williams”, ICBL, http://icbl.org/en-gb/about-us/who-we-areficbl-
ambassadors/ms-jody-williams.asccessed in January 2015.
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In 1998 it extended and renamed its Coordinatiom@itee because of its numerous members. In
addition, it created the Landmine Monitor, an intpat instrument that controls States Parties’
compliance with their obligations and writes a dethreport every year on all aspects of the
landmines and cluster munitions providing dataiaf@mation for every country. When the
Convention became a binding international law irrdial 999 the ICBL became a coalition of more
than 1.300 NGOs in more than 75 Stét8s.

Therefore, it worked to achieve the adoption of@t&wa Treaty and today it still engaged in
ensuring the implementation of the Convention.drtipular, its task is twofold: it urges not Party
States to join the Treaty and non-state armed gramwpccept and respect its main obligations, and i
promotes the implementation of the Treaty for St&tarties since it believes that the Mine Ban Treat
is the “most effective framework for eliminatingtg@rsonnel landmines.” Consequently, it actively
cooperates with States and international organizatio ensure the compliance with Treaty's

obligations, its implementation, victim assistarsteckpile destruction, and mine clearafice.

4.1. Secrets of the success of the ICBL.

One secret of its success was its capacity todnfite governments and policy makers. An example of
the influence on States by the civil society is‘tfiest Forty” campaign, launched by the ICBL and
aimed at “pressing governments to be among thiefdirsy governments to ratify the treaty and thus
contribute to its rapid entry into forcé€ National campaigns hurried inside the territotéStates

and also those countries that immediately ratifielConvention urged others to do the same. In nine
months the Convention obtained the necessary #i@atibn, an extraordinary achievement
considering that for the first time it was reacla@dagreement to prohibit a weapon that had been
commonly used in warfare.

At the core of the campaign against landmines thvere the humanitarian concerns because it
originated from the direct experience of NGOs imenaffected countries, thus the success of the
Treaty is also a victory of who claimed that huntam@n dramatic consequences outweighed military
reasons. The ICBL was composed by organizatiomstlljirengaged in mine assistance and they
documented the continuous threats posed by landrineveryday assistance in war-torn
communities. Their documented experiences becaeatable compared to military excuses, and
when in 1995 the ICRC launched a massive media a@gmphe impact of landmines on every aspect
of everyday life in many countries became cleattlierpublic opinion, hence it contributed to
accelerate the process to ban tf&ht. should not be forgotten that the ICBL is notN@O, but

410 GICHD, supranote (377), p. 38.
41 The Monitor,Landmine Monitor 201,3. 5, online ahttp://www.the-
monitor.org/index.php/publications/display?act=sitBpgs_year=2013&pqgs_type=Im&pgs_report=&pgs_sawtio

412 The Monitor,Landmine Monitor Report 1999: Towards a Mine-Freerl/ (1999), p. 930, online at
http://www.themonitor.org/index.php/publicationsiiay?url=Im/1999/intro/
413D, Hubert,The Landmine Ban: A Case Study in Humanitarian Aaepsupranote (407), pp. 29-38.
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instead “the voice of civil society in the diplonwaarena®, thus it is composed by a Governance

Board and an Advisory Committee that manage antt@ahe action of the entire ICBL, and by the
most interesting element, that is the broader tioalof hundreds of organizations. The source of
strength of the ICBL was its capacity to act asigue organism, meanwhile the different scopes of

action enriched the Campaign since they could leeedbry aspect related to the landmine issue.

It was the flexible and at the same time cohesnetwork” of the ICBL that played the major role and
shaped and influenced the global policy in behithe civil society:™ Another secret of the success
was its simplicity. In fact, the ICBL organized amskd the preexisting structures and networks

between the various national organizations avoidxzpssive new expenditures for the Campaign.

In short, the goal was twofold: raise the publiemtion and convince States to undertake a praoess
ban landmines. Indeed, members of the ICBL wergyrbalpful in the shifting the policies towards

landmines in countries such as the UK and Frafite.

In 2007 it began supporting tkslo Processand for the first time it espoused a differestiis, i.e.
the cluster munitions. In fact, it has been workivith the Cluster Munition Coalition with the

purpose of halting the humanitarian suffering cduseanother indiscriminate weap8fi.

5. The Role of the Global Civil Society: The ClusteMunition Coalition. (CMC).

The Cluster Munition Coalition was launched in NioNeer 2003 with the purposes of achieving a
moratorium on the use of CMs, a recognition of oasibility for States that have being using them to
handle with the consequently humanitarian problangsto contribute with more resources to resolve

them.

It was created by NGOs that concerned with the mitax@an consequences of CMs saw only

disappointing results, since the CCW had not madgrpss in dealing with these weapons.

Its history can be traced back to a Conference indlrublin in April 2003 concerned with outlining
the problems caused by ERW. Although it wantedd@&V to focus on the threats posed by ERW,
many of the presents in Dublin began to concentmateluster munitions in particular because they
had been extensively used in Afghanistan and Trag.ICBL was concerned with this issue, however

its Steering Committee believed that it “would be much for the landmine campaign to take on.”

Indeed, at that time the Ottawa Treaty was undeintiplementation process and they feared that

another issue could weaken the ICBL’s efforts ioaoien the acceptance of that Treaty.

Thus, 10 NGOs decided to launch a new initiatikinthas a model the ICBL and focused only on

cluster munitions.

414 nho we are”, ICBL, accessed in December 2014, enditittp://icbl.org/en-gb/about-us/who-we-are/the-iabbx
415 M. Bolton, T. Nashsupranote (412), p. 172.

418D, Hubert,supranote (407).

417 |bid., pp. 34-35.

418 The Monitor, “International Campaign to Ban Landnsihén Landmine Monitor Report 2009: Towards a Mifree
World, available abttp://www.the-monitor.org/index.php/publicationisfolay?url=Im/2009/
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The choice of the name is interesting becausefitlight the initial uncertainty in which this new
initiative started. In fact, unlike the ICBL the @\Vthose the term “coalition” instead of “campaign”
because during the first years after its formati@\C’s action was committed in building its

network and in gathering information to sustairirtperpose.

After the well-known events in 2006 the CMC becahemain actor in the Oslo Process, and today it

is still engaged in supporting the implementatioiversalisation and monitoring of the CCM.

Some of the key aspects of the work of the CMC ga#hering information, which was important to
provide data and information to understand the lprob. For instance, the report of Human Rights

Watch on the impact of CMs in Kosovo, Afghanistan &rag?"

Another aspect is the advocacy. NGOs of the Coalitiorks to convince skeptical governments
through seminars, meetings and similar activittesduring the Oslo Process, also today the CMC has
been coordinating all these activities and proyjdie members with the arguments and data that are
necessary to influence not party States to joirGbeventior?° Today the CMC is active in 100
countries and in cooperation with national governtadt works “to change the policy and practice ...
to ensure countries join the Convention on Clustenitions” and to promote universal compliance
with the spirit of the Treat{#*

6. Europe.

The response of the European Union to landmineskaster munitions is carried out in particular by
the European Parliament, through its resolutiond,tbe Council of Ministers with the adoption &f it
Joint Actions. Moreover, it has been engaged dimedeginning in practical action, i.e. mine action
activities??

Since the Nineties, the European Union has besgmnglan active role in the landmine and cluster
munition issue, in particular in the mine actiamfact, since 1992 the European Parliament has
adopted some resolutions. For example, resolut®a Bt4/92 entitled “The injuries and loss of lives
caused by mines”, which aimed at achieving a maratoon the sale, transfer and export of

landmines??

Then in 1995 other resolutions, such as A4-0118f9E&ndmines and blinding laser weapons, and

resolution A4-0149/95, which is on landmines coeséd “a murderous impediment to development

41% Human Rights Watctsupra noteg(276);"Fatally Flawed: Cluster Bombs and their Ugehe United States in
Afghanistan” (2002) HRW, available http://www.hrw.org/reports/2002/12/18/fatally-fladie'Off Target: The Conduct of
the War and Civilian Casualties in Iragq”(2003) HRWaitable athttp://www.hrw.org/node/12207/section/2

420\ Bolton, T. Nash, “The Role of Middle Power - NGI®dalition in Global Policy: The Case of the Clustarrifions
Ban”, Global Policyl, no. 2 (2010).

421 \Who we are: The CMC?”, Cluster Munition Coalition,cassed in December 2014,
http://www.stopclustermunitions.org/en-gb/aboutwiss-we-are/the-cmc.aspx

422 Eyropean Commissiofhe Response of the European Union to the antisperd landmines challengeuxemburg:
Office for Official Publications of the European Camnities, 2000), 8.

423 Resolution B3-1744/92, (1992), onlinehdip://eur-
lex.europa.eu/search.html?DTN=1744&DTA=1992&qid=1422015359&CASE_LAW_SUMMARY=false&DTS_DOM=
ALL&type=advanced&SUBDOM_INIT=ALL _ALL&DTS_ SUBDOM=ALL ALL.
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»424and through which it called upon States to adagibnal legislation to ban the production,

stockpiling, transfer, sale, import, export and oSAPLSs.

In the same period, and exactly in 1996 the Cowfidihe European Union adopted a Joint Action.
This document expressed the willingness of the iz Union not only to support “a common
moratorium on exports” of APLs, as already statedrecedent resolutions of the European
Parliament, but also it asserted “The European tJis@ommitted to the goal of the total elimination
of anti-personnel landmines.” In addition, it exgsed its support to mine clearance activities,

including humanitarian aid, development cooperationd financial support?®

Another Joint Action was adopted the following y&arestate its commitment “to the goal of total
elimination” of AP mines and encourage States ttigipate actively in the conferences that were

being held to negotiate a Convention banning themities (the Ottawa Process was underwdy).

Other resolutions were adopted by the EuropeaiaRaht in the 2000s. For instance, in 2004 on the
occasion of the first Review Conference of the M Treaty and in 2007 for the™anniversary
of the Convention it urged States that had notesighe Ottawa Treaty to accede to it, and it cadled

Member States “to fully implement all their obligats.”*’

Similarly, the EU expressed its engagement in theter munition issue. Before the adoption of the
CCM the European Parliament reaffirmed “the neestriengthen international humanitarian law as it
applies to cluster munitions” and the urgency ajihg an international legal instrument to baw thi
weapon. In the meantime, it demanded UE MembeeStatadopt national measures to prohibit any

use of CMg'®

Then after the adoption of the Convention on Clustenitions, the European Union has continued to
address the issue. For instance, resolution P6_008)®565'*° urged UN Member States “to sign,
ratify and implement the CCM” and to “provide teatal and financial assistance for the clearance

and destruction of cluster munitions.”

Finally, even after the entry into force of the C@\ EU has maintained its attention on the isase.
an example, in resolution P7_TA(2011)0512 the EeaopParliament urged States to accede to the

424 Resolutions all available online fattp://eur-
lex.europa.eu/search.html?lang=en&text=landmined&t#0438396 7294 &textScope=ti-
te&type=advanced&SUBDOM_INIT=EU_CASE_LAW&instinvStes=ALL&DD YEAR=1995

425 Joint Action of 1 October 1996 adopted by the Cdwrcthe basis of Article J.3 of the Treaty on &pgan Union on
anti-personnel landmines (96/588/CFSP), onlirtettat//eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1404383967294&uri=CELEX:31996B85

426 Joint Action of 28 November 1997 adopted by ther@iwon the basis of Article J.3 of the Treaty amr@pean Union, on
anti-personnel landmines (97/817/CFSP), available@mathttp://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=1404383967294&uri=CELEX:31997&038

42T Resolution P5_TA(2004)0383 and P6_TA(2007)0621ailable online atttp:/eur-
lex.europa.eu/search.html?lang=en&text=landmined&t#0438396 7294 &textScope=ti-
te&type=advanced&SUBDOM_INIT=EU_CASE_LAWG&AU_CODED=ERmsstinvStatus=ALL&FM_CODED=IRESOLU
T.

428 Resolution P6_TA(2007)0484, availablehétp:/eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:520071P0484&rid=1

429 Resolution P6_TA(2008)0565, availablenétp://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52008IP0565&rid=4
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Treaty in order to reduce the humanitarian impéctuster munitions and called on Member States to

take steps “to discourage states from providingtelumunitions to non-state actof&>”

The focus of the EU with regard to landmines andtelr munitions is the mine action. Besides the
two basic pillars of mine action, the stockpiletdestion and the clearance of affected areas, it
addresses its interest towards activities of reitaiion, cooperation, reconstruction, research and
assistance to victims. It carries out not only ntous operations but also it is one of the major
financial contributors. To date, it has assignethtise activities around EUR 1.5 billiéi. Only in
1999 its contribution amounted to EUR 100 millidhand in 2014 it is the second contributor in the
list of the top five donor&®®

The European Union has carried out some projeateciat empower mine victims in Angola, Bosnia-
Herzegovina, Cambodia, Laos, Afghanistan, Croat@athern Iraq, Laos, Lebanon, Kosovo,

Mozambique.

Activities of mine action have been organized alathiped in detailed programs. Aiming at reinforcing
the EU efforts, in 2001 the Council through regolag 1724/2001 and 1725/2001 established all the
procedures for mine action operations, always relnegimg that the main aim consists in the
achievement of a total elimination of those weap@rsthese basis, it was formed the European
Community Mine Action Strategy, that comprisesghiédelines that are useful to support mine action
operations. Indeed, it is a strategy that has tinpgse of equipping all the contaminated territorie
“with the necessary means and capacity to proertiefficiently manage the problem” while,
alleviate the problems and dangers which civiliaresexposed, and help them in their economic and

political development®*

To date, there have been three EC Mine Action &jras, the first related to the period 2002-2004,
the second 2005-2007 and the last one from 20@818. Still in this period the main objectives are:
give the necessary assistance to whose countriesedd help to comply with their obligations,
eliminate mines and resolve the related socialematiomic difficulties® Moreover, since the
second Strategy Program the EU has establisheshlbii@us goal, that is trying to approach to the

“zero-victim” target, this aim is not so far tcaeh since in 2013 the number of recorded casualties

430 Resolution P7_TA(2011)0512, availablehétp:/eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:520111P0512&rid=2

431«The EU and Mine Action”, European Union Exterdattion, accessed in January 2015, online at
http://eeas.europa.eu/non-proliferation-and-disanere/anti-landmines/

42 Eyropean Commissiosupranote (414), p. 5.

433«The UN Voluntary Trust Fund For Assistance in MiAction”, UNMAS, accessed in January 2015,
http://www.mineaction.org/funding/vtctivities related to mine action are financetbtigh the UN Voluntary Trust Fund
that channels the financial resources towards riéesahat need aid to carry out mine action opmrat{the five pillars). For
more information see note (226).

434 EU, EC Mine Action 2002-2004: Strategy and Multiannualitative Programmingavailable online at
http://eeas.europa.eu/non-proliferation-and-disamerg/anti-landmines/docs/strategy _mip_02_04 en.pdf

45 EU, “Mine Action:Not just about “de-mining”: what is mine action@nline atttp://eeas.europa.eu/non-proliferation-
and-disarmament/anti-landmines/docs/mine_actiopdéast accessed in January 2015.
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dropped to the lowest level ever ( about 3.308migt the decline is 24% from the 4.325 victims in
2012)7%

Nevertheless, according to the data of the ICBLneday about 10 people remained killed or injured
by mines or ERW, this is a great news if comparéd thie average of 25 people who lose their life or
a limb in 1999, but it cannot be defined a succasstated by Megan Burke, the co-coordinator and
editor for the Victim Assistance Team of the Monitwe can't forget that there are hundreds of
thousands of landmine survivors waiting for theeds to be met and their rights to be fulfilled”

“3’and the number of victims is not zero, hence tloegss to reach that number is still under way.

VII. THE MINE BAN TREATY: IMPLEMENTATION AND
COMPLIANCE

One of the major feature of this Convention isiiscess. In fact, unlike other treaties it has been
characterized by a high degree of cooperation imdparency. The success of its implementation is
due to the same factors that have played a cnad@hll along the process to adopt it, that istibe

and interconnections between formal and infornadits, where the first comprises States that since
the beginning advocated a ban of landmines, anddabend includes the non-State actors, i.e. NGOs
and international organizations that played a majlar in bringing about the Treaty. Currently, they
still support its implementation, control Membeat®s’ compliance with their obligations, and are
engaged in mine action activiti€8 To understand its successful implementationrieisessary to

analyze the elements that are the causes of ttefar

1. The Success of thkline Ban Treaty: key factors.

The peculiarities of the Ottawa Process have ajreadn examined, however to understand the great
success of the Convention it is worth retracindnissory, but this time what will be highlightedear
some distinctive traits that make this Conventitire‘most comprehensive” and successful
“international instrument for eradicating landmiriés

The chain of events that unfolded in the Ottawac@sehelp to understand its success. At the
beginning of the Nineties the ICBL and the ICRGedl the public attention on the scourge of
landmines, and it is at least an astonishing tbetfet only five years after the launch of the IlGBe

Convention to ban landmines was adopted. To dadéjd fifteen years after the entry into forcehad

436 The Monitor,Landmine Monitor Report 2014, supmate (200), p. 2.

437 “Sharp drop in landmine casualties”, December 20CBL, online athttp://www.icbl.org/en-gb/news-and-
events/news/2014/landmine-monitor-2014-launch.aspe also “Why Landmines are Still a Problem”, ICBt¢essed in
January 2015ttp://www.icbl.org/en-gb/problem/why-landmines-atél-a-problem.aspx

438 K. Lawand,supranote (237), pp.324-325.

439«The Issues: Mine Ban Treaty”, The Monitor, accesseDecember 2014, online lattp://www.the-
monitor.org/index.php/LM/The-Issues/Mine-Ban-Treaty
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Treaty, there are 162 States Parties but the Bitegething is that already when it entered int@éoin
1999 71 States ratified it?

Therefore, not only the Convention was negotiatédiwa year, but even more astonishing is the
speed at which the Treaty, once adopted, enteteddrce. In fact, article 17 provides that the”
Convention shall enter into force on the first d&yhe sixth month after the month in which thd'40
instrument of ratification has been depositédBurkina Faso was the forty country to ratify it b
September 1998, therefore, it took less than tvess/or the Convention to enter into force. As
reported by the Monitor, “This is believed to be thstest entry into force of any major treaty éver
*42This pace of the ratification is a consequenahefeffort of the ICBL, ICRC and pro-ban States,
such as Canada and Norway.

Another key point that created the ideal conditimngigger a banning process are linked to the pos
Cold War period. As mentioned above, it favoreslplhssage for the landmines from being
hypothetically restricted to be concretely forbiddEor one thing, while during the Cold War
conflicts in the developing world were seen asrésilt of confrontation between the two
superpowers’ fronts, with the disintegration of 8aviet Union the end of the Cold War left room for
becoming aware of the humanitarian repercussiottseofilitary employment of landmines and
similar explosive devices.

Likewise, the process of reconstruction in war-tconntries where UN peacekeeping operations took
place, such as in Cambodia, Angola, Mozambique,ibianetc. brought to the fore the dangers for
the UN peacekeepers. Thus, the changed naturenthict® caused the development of UN
Peacekeeping operations that began to deal witbahgequences of intra-State conflicts and civil
wars. Therefore, also the objectives changed amgribrities of the international community were:
the reconstruction in war-torn communities, thdding of institutions, and the resolution of cooft.
Consequently, new figures were needed to flankrtiieary personnel, such as civil governance and
communications experts, de-miners, legal specalstmanitarian workers, economists, ‘&lDirect
dangers for the humanitarian workers urged Stat&ske action, and also the ICBL denounced the
fact that landmines “hamper the provision of aid aglief services” besides injuring and killing aid
workers **

Secondly, with the end of the Cold War the two bldisintegration fostered the emergence of

unilateral actions by States that influenced oth®ido the same. For instance, in 1992 Presidesih Bu

440« andmine ban success reaps results”, The Mori®rune 2014, availablelstp://the-
monitor.org/index.php/LM/Press-Room/Press-Releasesshelease-Third-Review-Conference-to-the-Mine-Bazafir

41 The Mine Ban Treaty, article 17(1).

442 The Monitor,Landmine Monitor Report 1999: Toward a Mine-Freerl@1999), p. 2, online at
http://www.themonitor.org/index.php/publicationsiiay?url=Im/1999/intro/

43 While in the early years of peacekeeping operattbeir missions were mainly concentrated on thgémentation of
peace agreements, and therefore missions were cahby military personnel with observational rotegn the end of the
bipolar confrontation changed the context for tiigsions, forcing them to notice that it was neka@ew approach, new
instruments, and multiple tasks not only to implaiigeace agreements, but also to preserve thetyeamd support the
establishment of democratic institutions. See “Rudtl-War surge”, United Nations Peacekeeping, aesmks1 December
2014, http://www.un.org/en/peacekeeping/operations/satiml The timeline of peacekeeping operations from 1®48
2013 is available dtttp://www.un.org/en/peacekeeping/documents/oparalist. pdf

444 «Arguments for the Ban“supranote (40).
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enacted a moratorium on the export of APLs foraryPespite the fact that still today the US are
among non-Member States to the Ottawa Treatyntleaisure was the first important step by any
country to deal with landmines. This approach visgs followed by other States, Belgium, France,
Germany, Greece, the Netherlands, and South Afrbach established export bafi.In fact,

Belgium is often mentioned as being among the ¢iosintries that took action against AP mines.
Indeed, in March 1995 it adopted the first natidaal banning them, and three months later Norway
did the same. By mid-1997 around 30 States pradlitie use of AP mines and few months later 122
States signed the Ottawa Treaty, a great succesgleoing that its process was initiated by NGOs,
and not by State§!® However, it is important to highlight that theg@lateral actions were strongly
influenced by the lobbying activities of NGOs, thadackground all along the Ottawa Process almost
any political decision was conditioned by the wofla hon-governmental organization of the ICBL
network. An example of this is the request thahEeamade to the UN Secretary-General in 1993 to
convene a review conference of the CCW and itsoeobton landmines. This happened thanks to the
pressure of the NGO Handicap International thainduthe state visit of the French president
Mitterrand in Cambodia, it presented a petitiothv2.000 signatures, collected to support theaénd
the so-called “Coward’s War” and to ask the gowsgnt to establish a moratorium on the sale, export
and transfer of AP minéé’

In 1994 both Italy and Sweden called for a ban @vL®\under the pressure of their national ban
campaigns and during the first years of the Nigédtie first three meeting of the NGO Conference on
Landmines occurred. The first in 1993 in Londonvii0 delegates from 40 NGOs, the second in
1994 in Geneva where representatives from over@®4&participated, and the last one in 1995 in
Cambodia. This is interesting not only becausetthise-day event was attended by 400 people from
42 countries, but also because it demonstratedhiibahovement against landmines was not only an
initiative of the developed world aimed at rescdvproblem that mainly afflicted the Third World, on
the contrary countries of the Third World werehe first line among the other countrfés.

All that to recall the tight link and interconnaanti between States’ decisions and NGOs influence,

which is a thing that makes unique the Ottawa R®ce

2. The Landmine & Cluster Munition Monitor: the ins trument to evaluate the

implementation of the Mine Ban Treaty and of the Qlister Munition Convention.

445 «United States of America: Practice Relating to Bwehibition of Certain Types of Landmines”, ICRC, e&sed in
December 201ttps://www.icrc.org/customary-ihl/eng/docs/v2_cas_[8profce “Timeline of the International Campaign
to Ban Landmines,” ICBL, available onlinevavw.icbl.org

446 R. M. Behringersupranote (130), p. 66; K. R. Rutherford, “A theoretieahmination of disarming States: NGOs and
anti-personnel landmines”, f@lobal society in transition: an international ptidis reader ed. D. N. Nelson, L. Neack (New
York: Kluwer Law International,2002), 271, 272. Sds0 L. Maresca and S. Maslasupranote (56), pp. 460-461.

447 «France: Practicing Relating to the ProhibitionGsrtain Types of Landmines”, ICRC, accessed in Decegiiibt,
https://www.icrc.org/customary-ihl/eng/docs/v2_ctiu[8profce Arms Projects (Human Rights Watchypranote (12),

pp- 323-324.

448 petrice R. Flowers, “The Ottawa Process: Domestirésts, Transnational Civil Society, and Statestity”, in
Leadership in global institution building: Minervalle, ed. Y. Tiberghien, (Houdmills, Basingstoke, HanigsHPalgrave
Macmillan, 2013), 116-118; ICBlsupranote (445).
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Before recalling the articles that have been arglytp assess their implementation it is essemtial t
better explain the primary instrument that exantiheeimplementation of both the Conventions, i.e.
the Monitor. The Landmine Monitor is an initiatieesated in 1998 by the ICBL to monitor and assess
the implementation of States’ obligations and fworétheir progresses, needs and eventual vioktion
In fact, after the Mine Ban Treaty was open to aigre in December 1997 the ICBL recognized the
necessity to create an instrument able to repod ¢antrol) its implementation. In short, it is fide

for two reasons: as an instrument of control Men®iates are evaluated through the annual reports
that are public published, on the other hand,anisid for States Parties to understand whatahey
required to do so as to comply with their obligagd' The first report is dated 1999, and since that
time, it has been published each year before theamMeeting of the States Parties to the Ottawa
Treaty.

Later, in 2008 when the Cluster Munition Conventizas opened for signature the tasks of the
Landmine Monitor were enlarged to also monitorithplementation and universalization of the
CCM. Already before the adoption of the CCM the diaame Monitor dealt not only with landmines
but also with ERW, i.e. cluster munitions were tamtio consideration, however with a Convention
that focused on this specific weapon the Monitarlddetter report on the cluster bombs problem and
its Treaty implementation. Therefore, in May 200Bublished its first report on cluster bombs and
few months later, in December 2009 the Landmine ildotvecame the Landmine & Cluster Munition
Monitor. Since then, it has produced reports onrDoes Profiles, cluster munitions, landmines and
factsheets on the main international meetfigs.

Reporting on all the issues related to landmin&Me&nNd cluster bombs, and examining the
development of countries’ compliance and trendsnécognized as being “thie factomonitoring
regime for the Mine Ban Treaty and the ConventinorCtuster Munitions*>* Moreover it is widely
respected and considered an impartial and independrument. Its reports are the results of the
work of a network that comprises over 70 reseas;ivehich are managed by an Editorial Team, that
is composed by members of some NGOs, such as MiiemACanada, Action on Armed Violence,
Handicap International, Human Rights Watch and Ngiian People’s aid. Then, the contents and
information gathered by the experts and researateeshecked by the Monitoring and Research
Committee.

Since the beginning the work of the Monitor is tanio consideration by States, international
organizations, media, as well as other NGOs anigtidhhls.

Its publications have the purpose of supportinguthigersalization and implementation of both the

Ottawa Treaty and the Cluster Munition Conventioglping the decision-making process for Member

449« andmine & Cluster Munition Monitor”, Mine ActiofCanada, accessed in January 2015,
http://www.minesactioncanada.org/learn/landmine-angdter-munition-monitor-background

4S0«phout Us: History”, The Monitor, accessed in Janu2015 http://www.the-monitor.org/index.php/LM/About-
Us/History, “About Us: What We Do”, The Monitor, accessedlanuary 2015ttp://www.the-
monitor.org/index.php/LM/About-Us/What-We-Do

41«aApout Us: What is the Monitor?”, The Monitor, &ssed in January 201&tp://www.the-
monitor.org/index.php/LM/About-Us/What-is-the-Mooit
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States, understanding what States still have tmsdegards the main obligations: stockpiles

destruction, clearance of mined areas, assistanuine victims, mine education activities.

In addition, there are also two other goals thaede= to be highlighted. First, public reports ban

used by civil society’s actors as a trusted docuatem to encourage governments of States Padies t
respects their commitmerits.On the other hand, they can serve also to exlorMiember States to
join the Convention&?® Second, they help to hold the attention of thdipuipinion on these issues,
thus the support to mine action activities in remgoto the dangers that those weapons protidke.
That said, and having recognized that the Mongdthe knowledge leader on the landmines, cluster
munitions, and explosive remnants iss@shanks to its global research network, it is gulssio

examine its reports to evaluate the situation iggrthe implementation of both the Conventions.

3. Implementation of theMine Ban Treaty.

In September 1997 in the occasion of the Oslo Dipliic Conference on landmines the UN Secretary
General welcomed that final step before the sigoiritpe Convention describing that moment as a
“historic event in the peacemaking efforts” andelipressed the desire on behalf of the United Nation
to make landmines “a weapon of the p&stOnly few months later, he welcomed the Conventin,
labeled it as “a landmark step in history of disamnment”, and he said “I am confident that it will
provide the final impetus for a universal ban, enpassing all mine-producing and mine-affected
countries.”” Therefore, what is the status of its implementegtio

Of the 135 countries that signed Treaty in 1999l ratified it (data of March 1999). Under dtic

17 the Treaty enters into force “on the first dayhe sixth month after the #0nstrument of

ratification has been officially depositédf, and with the ratification of Burkina Faso, thedty

became a binding agreement for the first forty ¢oes that had ratified it, which were required to
report their implementation measures to the UN &acy-General, under article 4 they had to destroy

their stockpiles by 1 March 2003 and clear themeraffected areas by 1 March 2009 (article 5).

4524 andmine & Cluster Munition Monitor"supranote (449).

453«Take action”, ICBL, accessed in January 2Q1tHp://icbl.org/en-gb/finish-the-job/take-actionitéhings-you-can-
do.aspx“Individuals”, CMC, accessed in January 20t&p://www.stopclustermunitions.org/en-gb/take-
action/individuals.aspxBoth the Campaigns address individuals to takemd¢t eradicate landmines and cluster bombs.
Among the things that they can do, they can sugpeit national campaigns or start one, make donafiwrite to local
newspapers and stay informed following the socidliass. Furthermore, people can send the documemiatbvided by the
ICBL and CMC on their websites to governments, or wabdbying letters to urge them to end the destouctiaused by
those weapons, and then share with the ICBL and CM@#ponses to help their work. On the websitesethsr some
template letters and the instructions to follovb&odirectly engaged. Examples of the documentselyatine lobbying letters
are available at “Campaining Tools”, ICBL, accessedainuary 2015ttp://icbl.org/en-gb/resources/campaigning-
tools/lobbying-letters.asp@and “Documents”, CMC, accessed in January 20t5://www.stopclustermunitions.org/en-
gb/resources/documents/template-letters.aspx

4« andmine & Cluster Munition Monitor’supranote (449).

485«About Us: Experts”, the Monitor, accessed in JayR015. Here it is also possible to see wholeertembers of the
Monitor staff, i.e. researches, Monitor and Rese@ummittee, Editorial Team, online fattp://www.the-
monitor.org/index.php/LM/About-Us/Experts

456 «gecretary-General Kofi Annan, International Conmity Urged to Make Land-Mines 'A Weapon of the Rasd a
Symbol of Shame',” 3 September 1997, United NatPress Release SG/SM/6313, available online at
http://www.un.org/Depts/mine/lUNDocs/sgsm6313.htm

47«3ecretary-General welcomes Convention banningrianes as 'landmark step in history of disarmamnighthited
Nations Press Release, 2 December 1997, onlimigpat/www.un.org/press/en/1997/19971202.SGSM6410uR1l

48 The Mine Ban Treaty, article 17(1).
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3.1. The prohibition of the use.

While between 1980-1990 an average of 4 millionesiwere emplaced every year, in the mid-1990s
that data declined to 2.5 million mines. Howevethat time only 80.000 mines were being removed
annually’™® Later, data of 1998 showed that the number ofmfes in place around the world was
around 30 to 50 percent lower than previously estth and that they were being cleared at a higher
rate than being plantéf. This trend is believed to occurred thanks to tlee@ movement to ban
landmines that took place in the Nineties. Thersfamhile in 1994 the challenge seemed to be
“insurmountable” with around 80-110 million mines the ground and a rate of 2.5 million mines
planted each year, in 1998 with around 60 millidnes and an increase of mine clearance operations
that surpassed the planting rate. As a consequexrgests began to believe that it was really pdssib

to overcome the huge scourge of landmifies.

In 2004, the year of the first Review Conferenc¢hef Ottawa Treaty, the number of States Parties
rose to 143% As reported by the Monitor between 1999 and 26@4cbmpliance rate for States
Parties increased, as an example, 65 of them eéddlaat they had completed their stockpile
destruction. As regards the prohibition of the tlsete was a marked drop, and this is one of thia ma
achievement of the Treaty. However, it recordedute of landmines by several non-Member States,
such as Russia, and Myanmar that had used thermgously in the period 1999-2004. In addition,
besides States there were some Non-State Actosg\Bat in the same period 1999-2004 used
APLs in around 16 countrié&’

According to the Monitor’s researchers between 128839 the use of mines by governments was rare,
and while in 1999 they identified 15 States that beed them, this number gradually declined: 12 in
2000, 9in 2003, 4 in 2005 and 2 between 2007-2D@8pite the fact that there was no confirmation
by States Parties, the Monitor reported the usemaimines by two Members, Uganda and
Zimbabwe?**

Fortunately, in December 2014 the Monitor publistiealast Report, thus current data are available.
To date there are 162 Member States, and regattingse, it recounts that any State party employed
APLs, however the non-Member State Myanmar hasraoed to use AP mines, even if for the last
two years its level of mine employment has beeretown addition, the government of Syria has
begun to use mine since the end of 2011 to pratebbrders. In April 2014 it was recorded the oke

a type of remotely-delivered anti-vehicle landmihat is extremely dangerous, because it has a

sensitive anti-handling device. The Convention dugsprohibit anti-tank landmines, however whose

49The U.S. Dept. of Statsupranote (29), p.1.

40 pid., p. v.

481 |pid.

482 The list of Member States in 2004 is availabldranht
http://www.themonitor.org/index.php/publicationsiliay?url=Im/2004/states_parties.html

483«Banning antipersonnel mines”, The Monitor, 200¢gikable online at
http://www.themonitor.org/index.php/publicationsiliay?url=Im/2004/intro/banning.html#fn15

464«Ban Policy: 1999-2009 Overview”, The Monitor, 2Q@line at
http://www.themonitor.org/index.php/publicationsiiay?url=Im/2009/es/ban.html#1999-2009_overview
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types with sensitive fuses that make them to eagipyode, even by the passage of a civilian, are
considered AP mines and therefore barified.

Also Non-state armed groups used landmines bet@@&8 and 2014 in seven countries: Afghanistan,
Colombia, Yemen, which are Member States, and LiMy@mnmar, Pakistan and Syria, which are non

Member State&*°
3.2. The Prohibition to Develop, Product, AcquireStockpile, Retain or Transfer APLs.

About 190 million mines were produced from 1968 4883, and despite it is not easy to obtain
certain data, the 1999 report recorded a sharply ifrthe production between 1980s-1990s (around 5
million mines produced per year). More importan88, States of the 54 APLs producers stopped this
activity, and among them there are some of thedsiggroducers: Belgium, Bosnia, Bulgaria, Czech
Republic, France, Hungary, Italy, and the Unitedd¢iom.*®” Thanks to the influence of the ICBL,
since 1996 States have enacted moratoria on tteteaqpd transfer of landmines, including some non-
Member States, such as China and the United Statisct, the ICBL had immediately understood
that the export of mines worsened the landminésgiagd the situation was even more complicated
since often mine affected countries imported tinelfaines from other States. This is why, the ICBL
since its inception has pushed for halting the expioAPLs. According to the Monitor in the past 34
States exported landmines, but already in 1999 sirtfeem signed the Treaty and others had
moratorium or export ban in place. Although somgpstious, since 1996, the Monitor has not
documented any significant activities related @ ékport and transfer of APLs. This does not means
that “no AP mines have been transferred” becausenitt simple to control the mine trade, however
thede factoglobal ban of export and transfer that has estadtl before the adoption of the Ottawa
Treaty helped to end this activil}?

As a matter of fact, the most recent data identiéf there is a low level of illicit trade and teher of
landmines, such as in Sudan and Yemen. On the lo#imel, nine States not party, including six
producers have in force moratorium of the exporBfmines: China, India, Israel, Kazakhstan,
Pakistan, Russia, Singapore, South Korea, and titedJStates. At present, active producers are:

India, Myanmar, Pakistan, and South Kot®a.

3.3. The obligation of destruction.

When the Treaty entered into force 131 States pesdestockpiles (about 260 million AP mines).
Then, during the first years of the Treaty impletation these figures sharply declined, also thaoks

the rejection in the use by non-Member StatesOb¥ 55 of the 78 States that reported to possess

465 M. Hiznay, “Remotely delivered antivehicle minestpd in Syria”, Landmine and Cluster Munition Bl@s, April
2014, online ahttps://landmineandclustermunitionblog.wordpress/@®14/04/25/remotely-delivered-antivehicle-mines-
spotted-in-syria/

466 The Monitor,Landmine Monitor 2014pp. 7-10, online dtttp://www.the-monitor.org/index.php/LM/Our-Research
Products/Landmine-Monitor

47 «Banning antipersonnel mines”, The Monitor, 1998lime athttp://www.the-
monitor.org/index.php/publications/display?url=I®@B/english/exec/Execwebl1-02.htm#P168 8819

468 pid.; “Banning antipersonnel minessupranote (463).

489 andmine Monitor 2014supranote (466), pp. 1-2.
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stockpiles completed the destruction, with a tatabunt of 37.3 million mines destroyed, of which
7.1 million were destroyed by Italy. The 1 Marcl03@vas the four year-deadline for the destruction
of stockpiles for all the countries that were pavtyen the Convention entered into force, and clite
of them met their obligations, and most States deteg this operation two or one year before the
deadline.

However, the largest quantity of stockpiled minesweld by non-States Parties, around 180-185
million mines and they were held in particular hyee States: China (110 million), Russia (50
million), and the U.S. (10.4 million), followed Bakistan (6 million), and India (4-5 million). Over
time even non-States Parties have decided to ggsart of their stockpiles for several reasons, for
example, to prepare themselves to accede to thee@tan, or for “routine ammunition management
practice™*"°

In 2009 the Monitor defined the compliance with giteckpile destruction as “impressive” since most
Member States, except for 4 countries, completeclimination of stockpiles far in advance of their
deadline$’ To date, a total of 156 of the 162 States Padiiesiot stockpile AP mines. Among the

156 States there are 88 countries that completedéstruction of stockpiles (about 48 million mines
destroyed since 1999), and 65 declared not to pssteckpiles. For the remaining 3 States the
situation is uncleal’? On the other hand, 6 Member States still havetpty with this obligation:
Finland, Guinea-Bissau, Poland, Belarus, GreecdJkngine (for a total of 9 million mines remaining
to be eliminated) and the last three are violativar obligations since their 4-year deadlines are
over?”™

Currently, according to the Monitor evaluations,dB5 non-States Parties stockpile APLs (a tdtal o
160 million mines). In point of fact, among couagiwith the largest stocks of APLs, both China and
the U.S. in 2014 declared to have reduced thetkpites: less than 5 million for China, and 3 noitii

for the U.S"

Under article 5 States Parties have the legal atitig to clear all mine affected territories unthegir
control within 10 years. Thanks to the ban on the af APLs and the clearance operations undertaken
by UNMAS, the ICBL Campaign Manager Firoz Alizadatbe occasion of the Third Review

Conference stated “Now it's time to finish the jahd to do it within ten year§® According to the

470“Banning antipersonnel mines”, 208dpranote (463).

471«Ban Policy: 1999-2009 Overviewsupranote (464).

472| andmine Monitor 2014supra note (466), p. 16.

473 bid., pp. 16-17; “Fact sheet: Banning Antipersonnel &8inA 15-Year Overview of Major Findings 1999-201%he
Monitor, June 2014, available onlinehdtp://www.the-monitor.org/index.php/LM/Our-Reseafetoducts/Factsheets

474 States not party that may stockpile APLs are ArimeNorth Korea, South Korea, Azerbaijan, SaudibdaBahrain,
Kyrgyzstan, Singapore, Lao PDR, Sri Lanka, Cubaabei, Syria, Egypt, Libya, UAE, Georgia, Mongoliprocco,
Uzbekistan, Iran, Myanmar, Vietnam, Israel, Nepazakhstan, Russia, Pakistan, India, China, USI¢stdive possess the
largest stocks)bid., pp. 10-11.

475 “Historic Mine Ban Treaty Meeting in Maputo Expett® Highlight Achievements and New Commitments ol E
Suffering from Landmines by 2025”, ICBL, 23 June 20d4dline athttp://www.icbl.org/en-gb/news-and-
events/news/2014/historic-mine-ban-treaty-meetmaiaputo-expected-to-highlight-achievements-and-oemmitments-
to-end-suffering-from-landmines-by-2025.aspx
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ICBL this is a possible achievement if “operatai@nors, and national authorities employ the right
resources in the right way’®

While in the first years after the adoption of ffreaty a total of 88 States and over ten areas were
affected by landmine¥’, over few years (from 1999 to 2009) about 1.1@@ &f mined areas were
cleared (only in 2008 mine action programs cled®@ km? of affected territories, which was the
highest figure until that yeaf?

More recent data show that since 1999 to Octob®&4,228 States have declared themselves mine-free,
a number that grows every year, and another pegitta is that in 2013 mine action programs cleared
about 185 km? of mined areas. On the other han&i&i&s and other 4 areas are still affected by min
contamination, and 32 of them are States Partigzatticular, the most affected territories are:
Afghanistan, Cambodia, Turkey, Irag, Bosnia andzelgovina, with a contamination of more than

100 kmz2, and Angola, Azerbaijan, Croatia, Thailaat] Zimbabwe, with a mine contamination that
ranges from 20 km2 to 100 kmz.

It is worth mentioning some data about the minarelace to understand to what extent mines affected
many areas around the world. Thus, the Monitorciagis that over the past five years the sum of the
mine clearance operations has cleared about 978fkmihed areas with the destruction of more than
1.48 million of APLs!"™

As regards the obligations under article 5, the Korunderlines that the compliance with the clegri
of contaminated areas is one of the most diffiagks for States. since the entry into force i@9197
Members State8® have cleared their territories and 38 are corgdror suspected to be still affected,

thus they have to respect their obligation undclars®*

A matter of concern is the large number of requiesta deadline extension. This is a possibility
provided under article 5 and in theory only in eptaenal cases. Nevertheless, since the large number
of States that request an extension even moreath@time, the ICBL recommended States to comply
with their clearance obligations as soon as passiithout postponing and relying upon an extension
82 |n fact, of the 32 States that have still to coetplhe clearance, 23 are availing themselves of
extensions. In order to face this routine, the IGRInounced that “several requests would probably

not have been needed if the work had started earliead been more efficient”, thus it calls upon

476 «Fact Sheet: Mine Action and Support for Mine Acti1999-2014”, The Monitor, June 2014, onlindp://www.the-
monitor.org/index.php/LM/Our-Research-Products/laeéts

477 «Humanitarian Mine Action”, The Monitor 2000, alahle online at
http://www.themonitor.org/index.php/publicationsiay?url=lm/2000/intro/hma.html

478«Mine Action: 1999-2009 Overview”, The Monitor, bme at
http://www.themonitor.org/index.php/publicationsiiay?url=Im/2009/es/mine_action.html

479 andmine Monitor 2014supranote (466), p. 22.

480 States Parties that have cleared their mined aaedstherefore completed the implementation délars are: Albania,
Bhutan, Bulgaria, Burundi, Congo, Costa Rica, Dennfar&mce, Macedonia, Gambia, Germany, Greece, Guktema
Guinea-Bissau, Honduras, Hungary, Malawi, Montenegl§icaragua, Nigeria, Rwanda, Suriname, Swazilandjsia,
Uganda, Venezuela, Zambia. Sesmdmine Monitor 2014supranote (466), p. 24.

481 pid., the list of the 38 States is available at p. 25.

482 |pid.: “lCBL Comments on Mine Clearance," Rleeting of States Parties to the Mine Ban Trea®y?,Mine Ban
Convention, 5 December 2012, online at
http://www.apminebanconvention.org/fileadmin/APMBC/RI$2MSP/day3/10bi_ARTICLE 5 OTHER_STATES_ PARTI
ES COMMENTS - ICBL.pdf
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States to better explain the circumstances thdttleam to demand for an extension together with
reliable documentation and to request only thetbtrnecessary number of years to comply with
article 5. On the other hand, it also asks StaéetdR that have to decide on the requests, todse m

careful in this procedure, raise questions and aemegular reporté?®

3.4. Fulfillment of other obligations.

As regards the transparency reports, except foatégal Guinea and Tuvalu all the other States
Parties produce their initial reports. Another pesielement is the submission of voluntary repbits
several non-Member States, such as Morocco (in)2@&2rbaijan (in 2008 and 2009), Lao PDR (in
2010), Mongolia (in 2007), Palestine (in 2011), &ndLanka (in 2005). However, the Monitor has
reported a decrease in the presentation of anraregarency reports, as in recent years only the 50
60% of Member States has complied with this obigatinder article 7%*

The implementation and compliance with the Ottanealy has been exemplar, and another
demonstration of that is linked to article 8. Ietfaas explained before, it provides the stepsSiees
have to undertake when there is the necessityaafyihg a compliance situation. Until now, no
Member State has used the mechanism under arfictn8ersely, States have preferred to consult

each other when allegations of non compliance baea raised.

Admittedly, the mechanism is believed not to beduse other reasons, rather than the willingness of
States to favor informal consultations “under tpigisof cooperation”. As pointed out by S. Maslen,
only the request to begin such a procedure woulkkbe “as a diplomatically hostile gesture”, and
especially during the first years after the entitp iforce of the Convention, it could have hampered
the adherence to the Convent{8hiThere are also other opinions. For example, Tnétzji stated that
this mechanism was “a remarkable achievement” jtangery formation serves to foster

compliance'®

Recently, the Monitor has identified some questiminsompliance, hence the ICBL has called upon
States to adopt a more “effective approach to addrarrent cases of non-compliance and help
prevent new ones'®

Yemen. In December 2013 during the Thirteenth Mggedf States Parties it admitted the use of AP

Examples of current issues of concerns are five. first is the use of APLs by

mines in 2011 during the uprising against the farRresident Ali Abduallah Saleh, and it promised to
investigate and then provide a report on the idsuilarch 2014 it submitted a report with
information about its plan for clearance, markivigtim assistance and risk education, however

according to Human Rights Watch these activitiasgeHzeen undertaken only in part. At present, the

483«Clear mines, Extension Requests”, ICBL, accessedrinary 2015http://www.icbl.org/en-gb/finish-the-job/clear-
mines/extension-requests.aspx

484uEact sheet: Banning Antipersonnel Mines: A 15-Y@aerview of Major Findings 1999-2014upranote (473), p. 4.
4855 Maslensupranote (112), p. 164-165.

488 T Hajnoczi, T. Desch, D. Chatsis, “The Ban Treasyipranote (116), pp. 303-304.

487 «rylfill Other Treaty Obligations”, ICBL, accessau January 2015ttp://icbl.org/en-gb/finish-the-job/fulfil-othereaty-
obligations/ensuring-compliance.aspx
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situation is even more complicated since in Oct@®¥ the contaminated areas fell under the control
of rebels, and it has not been cleaf&d.

Second, allegations of use of APLs have been ras8ddan (in 2011 and 2013), South Sudan (in
2011), and on the border between Thailand and Cdialjim 2013), however to date they have not
been confirmed. Third, in 2013Turkey has sentendg#dan initial verdict some members of the
Turkish Armed Forces because of the use of API2D0D. Nevertheless, this is not the definitive
decision of the Court, and more importantly, thetseces do not mention the illegal use of APLs,
thus it was not connected with the obligations ptex by Turkey when ratified the Conventih.
Fourth, the violation of obligations under artidldy Belarus, Greece and Ukraine, which as already
mentioned, have not yet completed the destructidheir stockpiles. Despite the appeals of the ICRC
and the ICBL, at present they have not presengddrafor the elimination of the remaining stocks.

Fifth, the ICBL is worried about the issue of “mineetained for training and researcfi®

Indeed, 73 States retain landmines, as it is alioweler article 3 for “the development of and tiragn

in mine detection, mine clearance, or mine desontf®’, and according to the ICBL this is a
concerning situation since 39 States of the tdt&Baof whose retaining mines possess more than
1.000 APLs, and what is more serious is that 31%h&i have not submitted their annual
transparency reports. The non presentation ofgperts cause uncertainties, because States do not
explain their purposes and if and how they use APLs

Moreover, also non exhaustive reports constityieohlem, since recently some States have reported a
decreasing number of APLs retained without expiajrihe details of those reductidiisraising

doubts in the ICBL.

Consequently, faced with these issues of seriaations, the ICBL has encouraged States to use the
mechanism provided by article 8 so as to handleresalve issues of compliance in a clear way, and
to “establish an informal body to ensure compliacmecerns ... [and] insist on maximum
transparency.*®® States Parties have recently recognized this gygend as a consequence at the
Third Review Conference they agreed to create arfitige on Cooperative Compliance with the

purpose to “assist the States Parties in acting tipeir commitments under article 8(1)” and inecas

88| andmine Monitor 2014supranote (466), pp. 12-13; For more information see &¥emen Mine Use Offcial
Communiqué 17-11-2013", ICBL, 22 November 2013, ondittettp://www.icbl.org/en-gb/news-and-
events/news/2013/yemen-mine-use-official-communiG3%A9-17-11-2013.aspXYemen Initial Report to the president
of the Thirteenth meeting of the States Partie8"March 2014, online at
http://www.apminebanconvention.org/fileadmin/APMBCPWM-aprl4/Yemen-interim-report-29Mar2014.pdf

489 andmine Monitor 2014, suprote (466), p. 14-15; Turkey acceded to the Mine Baraty on 25 September 2003, and
the Convention entered into force on 1 March 208éh#p://www.apminebanconvention.org/states-partiethe-
convention/turkey/

4%0| andmine Monitor 2014, supreote (466), p. 17.

4°1 Mine Ban Treaty, article 3(1).

492 Examples of States that have never reportediaatiiin or reduction of APLs for permitted purpas®s the number of
those AP mines is still the same, are: Burundi, Gégrele, Cyprus, Djibouti, Ethiopia, Nigeria, Senegald Togo. States
that reported reduction in the number of minesimethwithout any explaination are: Burundi, BhutBosnia and
Herzegovina, Brazil, Czech Republic, Lithuania, théhiddands, Slovakia, Thailand, and Turkegndmine Monitor 2014
supranote (466), pp. 18-19.

48 «pyIfill Other Treaty Obligations”supranote (487).
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of compliance issues help States to clarify theasibn and present recommendations to better resolv

the problems and therefore “ensure that the Coiweneémains strong and effectivé

VIIl. THE CLUSTER MUNITION CONVENTION: IMPLEMENTATI ON
AND COMPLIANCE.

The convention on cluster munition represents ftlost significant achievement in humanitarian arms
control in the last decadé’® Adopted in May 2008, opened for signature in De@n2008 and

entered into force on 1 August 2010, i.e. “on in& tlay of the sixth month after the month in whic
the thirtieth instrument of ratification, acceptanapproval or accession has been deposité&dro

date there are 89 States Parties, and 27 Sigratthreeremaining 81 have not joined the

Conventior®®’

Ratifying the Treaty, Members States commit naide, produce, stockpile, or transfer
cluster munitions. In addition, they have subsatitieother commitments: to destroy existing CMs, to
clear the contaminated areas, to assist victimgrdaide help to other States Parties, to compile

transparency reports and to foster the univerdaizaf the Conventiof®®

Similar to the Mine Ban Treaty, also the CCM isiigiernational Treaty that not only tries to deathwi
the humanitarian consequences caused by the tisis @feapon, but also it provides a framework to
act to halt its use. Indeed, it comprises two gsoofpprovisions: one is related to the prohibitidrihe
CMs and the destruction of stockpiles, and therathe addresses the humanitarian aspects, such as

the assistance for victims, the rehabilitation, skl education activitie$*®

In order to grasp the value of this Convention tirednecessity to listen to the call of the CMC that
encourages States to ratify it as soon as postiliddnevitable to look at the negatives consempes

of the CMs, i.e. the problems that it causes. Abtuthey have already been pointed out in previous
chapters, however to analyze the status of impléatien and compliance of the Convention it is
useful to remember that the extensive use of CMs éit occurred in the past it conditions the

present reality.

Despite their characteristics that provoke quieegame consequences and problems of whose caused
by APLs, they were considered legal until the tagyoint in 2006, when faced with the evidence of

the grave humanitarian crisis posed by the ugeMd, several countries began to change opinion,

4% «Decisions on the Convention’s Machinery and Megsi’, Maputo Conference, 27 June 2014, p. 4,
http://www.maputoreviewconference.org/fileadmin/AB8FRC3/3RC-Decisions-Machinery-27Jun2014.pdf

4%5 B, RappertA convention beyond the Convention: Stigma, humgamitatandards and the Oslo Proceéspndon:
Richard Moyes, Landmine Action, 2008), 3.

4% Cluster Munition Convention, article 17(1).

497 5ee the list of States Parties in annex 3.

498 “Operative Commitments”, Convention on Cluster Mwuiti, accessed in January 2015,
http://www.clusterconvention.org/the-convention/giere-commitments/

4%9«The Convention on Cluster Munitions”, Convention®luster Munitions, accessed in January 2015,
http://www.clusterconvention.org/
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from defending this weapon to sustain a prohibitf8The Oslo Process, launched in November 2006
by Norway, followed in the footsteps of the suct@sSttawa Process and it “provided a fast-track
multilateral response to the humanitarian problposed by cluster munitions’®

Another similarities with the Ottawa Process is ohthe main characteristics of the Oslo Process,
that is the cooperation of different actors: goweents, international organizations, UN agencies and
the CMC on behalf of the civil society. Their etfobrought about the 2008 CCM.

Useful to strike both broad and moving targetsstelubombs contain a large variety of submuntions,
hence they are multi-purpose weapons. The maigmes of the CMs are two: submunitions are
scattered in a way that everything in their ardaceican be hit, whether it is a soldier, a buitgiar a
civilian. Second, cluster bombs leave a multitulerexploded submunitions that are still dangerous,
hence, like landmines, they kill and injure lontgattonflicts have ceased, and they affect the

everyday lives, since they prevent access to coryntgsources: 2

1. Innovations of the Convention on Cluster Munitiams.

Underline some key innovations introduced by theMd€ useful to grasp its significance.

It is a humanitarian and a disarmament treaty tnkiely words are two: extend and create. Firstlpf a
it has been constructed taking from the Ottawatyréee combination between provisions halting the
use of CMs and whose that address the humanitensis, that is two types of measures: preventive
and remedial. However, there is a fundamental @iffee between the two Treaties that derives from
the characteristics of the CMs.

In fact, while APLs are built to explode when trgggd by someone, on the other hand, CMs are
designed to explode and release submunitions anénvthey strike the ground. If this does happen,
and submunitions explode after the impact of tbentainer (the cluster bomb) with the ground, this
means that they did not function well. The CCM inaition is here, as it has established a preventive
norms that prohibits the use of CMs in general the cluster bombs that had functioned well, a§ we
as whose that have failed to do°%b.

This is important, because for the first time aafyethrough a comprehensive ban on the use of CMs,

has not only addressed the use of this weapomlswits effects.

%00 As an example, Afghanistan was among those casrtiniat immediately signed the Convention, explaitiat it had
suffered from overarmament and from the widespressdof CMs by the Soviet forces during 1979-1989anthe U.S.
during 2001-2002, hence the push to sign the Tremtye also from the Afghan victims. See J. Abram$Bauntries Sign
Cluster Munitions ConventionArms Control Todayl6 January 2009, online latp://www.armscontrol.org/act/2009_01-
02/ClusterMunitionsConvention

01 The Monitor,Banning Cluster Munitions: Government Policy and &iee, supranote (271), p. 1.

%02 R. Nixon, “Of Land Mines and Cluster Bomb€ultural Critique No. 67 (2007), pp. 160-174; UNDPtohibiting
Cluster Munitions: Our chance to protect civilia(@08), available online at
http://socialsciences.exeter.ac.uk/politics/staffyas/research/

%93 CMs are imprecise weapons, and even in optimalitiond a quarter of submunitions fail to explodeentreleased. As
an example, the UN Mine Action estimated that s 2006 conflict in South Lebanon the failure reft€bls was between
32-40%, hence approximately 1.5 million unexplodedlices added to previous landmines already ogriiend, see K.
Maes, “The human impact of cluster munitionidtimanitarian Exchange Magazi3d, no. 37 (2007), online at
http://www.odihpn.org/humanitarian-exchange-magaissue-37/the-human-impact-of-cluster-munitions
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As an example, already the Preamble disclosesrdseipce of prohibitive and reparative provisions
stating that the States Parties are “Determinguit@n end for all time to the suffering and caises
caused by cluster munitions at the time of thedr, wghen they fail to function as intended or when
they are abandoned” In short, the Convention is concerned with thearseéthe malfunctioning of
CMs, thus as a preventive measure it halts the@mpnt of cluster bombs, and as remedial norms it
addresses the effects of submunitions that fadezkplode through the clearance of contaminated
areas and the assistance to victims.

The second extension concerns the definition. biker treaties, it contains exclusions, i.e. weapon
that do not fall under the definition of clustemtios; conversely, it does not permit any excepson,

as to avoid to consider “some types of cluster timms acceptable’® Since the major aim of the

CCM is to prevent the humanitarian sufferingscéeti 2(2)(a) and (b) list some types of weaporns tha
are not considered CMs because “they are not ietbtmcause personal injury or property
destruction.®*®

Then, it mentions a category of weapons that caaxbkided from the ban only if it meets all the
criteria enlisted®®’ As a result, it narrowed the possibilities of emibns, and therefore it is possible

to affirm that the Convention “defines and bans@umunitions entirely and without exceptior&.”
Other treaties have definitions with exclusiéfishowever only in the CCM the exclusions are very
detailed to “create a sweeping definition of clusteinitions” , thus to ensure a complete and alsolu
ban on them?™®

The other key word is “creation”. In fact, othenovations of the CCM are the creation of new
obligations. The CCM improves the international latvoducing “provisions that increase the
humanitarian impact of the treaty™* As seen in the chapter dedicated to the analjsiso

Convention, victims assistance obligations arengteened and put at the core of the Convention.
Indeed, part of the Preamble is dedicated to $isisd, as well as four articles of the Treaty.

The precedent of the CCM, the Mine Ban Treaty &edRrotocol V dealt with the assistance for
victims, however they do so in a less detailed iray.example, the Ottawa Treaty does not suggest a
definition of mine victim, and it refers to the m$ance only in the Preamble and in article 6, wihen

encourages States “in a position to do so” to piessistancg?

That said, the CCM innovates, and it gives a @iefinition of mine victim, which comes even before
the definition of the object of the ban, i.e. thaster bomb. As seen above, it is also a broaahitiefn,

and both its scope and position in the text semantphasize what are the main concerns of the CCM.

%04 Convention on Cluster MunitionBreamble. The intentions of dealing with CMs, rdigss of whether they function as
designed or not, are also evident in articles &) in articles 4, 5 and 6, which provide prevemtind remedial norms.
%058 Dochertysupranote ( 313), p. 946.

0% Human Rights Watctsupranote (290), pp. 140-141.

07 ccM, article 2(2)(c).

%08 Human Rights Watctsupranote (290), p. 141.

0% See for example the Ottawa Treaty, article 2(1).

®10B Dochertysupranote ( 313), pp. 942-948.

1 |bid., p. 935.

%12cCM, articles 2(1), 5, 6, 7.

¥ Mine Ban Treatyarticle 6(3).
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> Then, article 5 is completely committed to victssistance' In the Mine Ban Treaty States
Parties have the obligation to provide assistamo@gever their duty is lightened by the phrase “Each
State Party in a position to do so shall providsstance.®*°

By contrast, the obligations are stronger in atklof the CCM and definitely more detailed. For
example, for the first time the CCM introduces mspecific obligations of assistance related to the
gender and age. Another innovation is includedticla 7, since it obliges States Parties to presen
transparency reports not only with information tockpiles destruction, or clearance operations, as
provided by the Ottawa Treaty, but also informaterhow States have been implemented obligations
under article 5.

Another novelty is the fact that in the CCM for firet time States Parties that in the past had use
CMs are made responsible in the clearance acgviti@his is really interesting because yet again
States are called upon to assist other Partidgeifutfilment of their obligations, but more stiriky,

no other previous weapons treaty contains suctr@agive responsibility*® This article is also

relevant to reinforce the core of the CCM, i.€‘rtinimize civilian harm from cluster munitions>*°

In fact, placing more responsibilities on Statest tisposed AP mines, the CCM not only concentrates
on the importance of alleviate the sufferings cduseCMs, but also it believes that this new
responsibility can accelerate the clearance proaeskfinally, it stresses the importance of the

cooperation between States Parties that sharathe sbjectived”

The final innovation is the explicit reference wnrstate armed groups. Even if they cannot ratiéy t
Convention, the reference included in the prearplalees further responsibilities on States statiad t
everything possible must be done to impede theagpgrfrom undertaking any activity that breaches
the CCM>*! In the rest of the Convention there is not anylieitpeference to armed groups,
nevertheless there are three article that aredatlyrlinked to them. Article 1(1)(b) obliges Staitsot

to “retain or transfer to anyone, directly or iraditly, cluster munitions®?

, thus non-state armed
groups are included in the phrase “to anyone.” Wike, article 1(1)(c) that in a similar way statiest
States Parties shall not “assist, encourage ocamdnyone to engage in any activity prohibit&d.”

The expression “to anyone” is also present in thieles of the Ottawa Treaty that regulate the same

514 CCM, article 2(1).

515 CcCM, article 5. See also chapter V for further detain the analysis of this article.

°1® Mine Ban Treatyarticles 6(3), 6(4), and 6(5).

S17.CcCM, article 4(4).

18 While theOttawa Treatydoes not contain this type of commitment, its paassor, the CCWmended Protocol Il
demands States Parties that had laid AP minesrtwitfe technical and material assistance necessduyfill such
responsibility [the removal of mines]”, séenended Protocol Jsupranote (73), article 10(3). However, this provision
cannot be regarded as a precedent-setting, siiée @Ms, the fact that APLs lay on the ground neetirat they are
perfectly functioning, therefore, when the articguires States to provide assistance in clearingsithat they had
contributed to place on the ground, this obligafats under the obligation that ban the use of AP%ee B. Dochertgupra
note ( 313), pp. 952-954.

%198 Dochertysupranote ( 313), p. 954.

%20 Human Rights Watch, “User State Responsibility farsBér Munition Clearance”, (February 2008), ava#atniline at
http://www.hrw.org/legacy/backgrounder/arms/arms1aims0208. pdf

521 ccM, Preamble.

522CcCM, article 1(1)(b).

522 CCM, article 1(1)(b).
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prohibition, with the only difference that the &tConvention is concerned with APLs. However, the
phrase “to anyone” is made more meaningful in t@&Gsince for the first time a weapons treaty

makes explicit reference to non-state armed grchgsse it recognizes their existenite.

2. Implementation of the Convention on Cluster Muriions.

With the opening for signature in December 200&ras Nash, the coordinator of the Cluster
Munition Coalition declared “This is an historic ment, the world has come together and today we
have banned cluster bombs forev&r.”

Last 2 January Palestine became tHe B@ite Party to the CCM. Its accession is the ifir@015 and
the fifth since states met in Costa Rica in Septr2014 for the Fifth Meeting of States Parties in
which several states plus the CMC and the ICRCdiBignatory States to ratify the Convention not
only to “reinforce the important prohibitions andrms that this Convention is establishing” but also
to fully participate as States Parties at the nexiew conference that will be held in 20°7f5Palestine
is the fourth State in the Middle East, after Iragbanon and Tunisia, to join the Convention arngl th
step forward has been welcomed by Costa Rica, wiotds the Presidency of the Fifth Meeting until
September 2015, and its delegates expressed thehaisthis accession can influence other States in
the region to adhere to the CCRA.

This example is useful to understand what is thieeati aim of the Members of the CCM, that is the
universalization of the Treaty. Indeed the CMC sdithe on this last news to restate that “The €tust
Munition Coalition urges all states that have matg¢d the Convention on Cluster Munitions yet, ¢o d
so as soon as possibfé®Similarly, holding the Presidency for a year, @dRica has launched an
appeal: to reach 100 States Parties to the Comwvemti2015, before the first Review Conference, to
be held in September 2015 in Croatia.

This call came after the ratification of Belize 2i®eptember 2014 that made the Central America the
first region free of CMs. Therefore, riding thisgitove trend Mr. Manuel Gonzélez Sanz, the Minister
of Foreign Affairs of Costa Rica launched this pysal aiming at “redouble efforts to ensure that
during the First Review Conference, we can tellvtloeld that over 100 countries have decided, by a
binding instrument, to say NO MORE cluster muni&igrf®

The intent is always the same: broadening the adierto the Convention to ensure a greater stigma

on the use of CMs.

524B. Dochertysupranote ( 313), p. 960.

525 «“Historic treaty bans cluster bombs and stigmatizse”, CMC, (2008), online http://www.stopclustermunitions.org/en-
gb/media/news/2008/press-release-historic-treatgtoiuster-b.aspx

5264|CRC Statement on Universalization”, ICRC Septembe2@®nline at
https://www.clusterconvention.org/files/2014/09/ICR@GH.

S27«Costa Rica celebrates accession of the State effizé to the Convention on Cluster Munitions”, CCeLessed in
January 2015, online http://www.clusterconvention.org/2015/01/12/costa+faccession-palestine/

528 «pglestine Accedes to Convention on Cluster Mungtip&MC, accessed in January 2015, available omline
http://www.stopclustermunitions.org/en-gb/media/s8015/palestine-accedes-to-convention-on-clustariions.aspx
52%«Costa Rica launches a call to reach 100 StategeBantthe Convention on Cluster Munitions in 20158 C, accessed
in February 2015, online attp://www.stopclustermunitions.org/en-gb/media/sE014/costa-rica-launches-a-call-to-reach-
100-states-parties-to-the-convention-on-clusteritimms-in-2015.aspx
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As seen before the Landmine Monitor extended ipado include the monitoring of the
implementation and compliance of the CCM, and siR@@9 it has become the research arm also for
the CMC.

2.1. The prohibition of the use and of production.

It is interesting that prior the CCM, several 8satlecide to enact national law to ban CMs, or a
moratorium on the use of this weapon. For instaBedgium in 2006 was the first country to adopt a
national law prohibiting the use, production, tfensand stockpiling of CMs. Then, it was followed
by Austria that in December 2007 adopted the sameklven before the adoption of the Convention
other States established moratoriums on this weapdrthis was important because it contributed to

make public “the change in attitude of some statesrds the ban >

In short, CMs have been undergoing a processgrhatization and this fact has had an impact also
on the practice of States that have not yet jothedConvention>* Thus, States that declared a
moratorium before the entry into force of the Cartian were: Norway in May 2006, Hungary in
May 2007 during the Lima Conference on CMs, thehddands in June 2007, Croatia in December
2007. And then in 2008 they were followed by Bosanid Herzegovina, Bulgaria, and Spain.
Although some of these moratoriums were intenddzkttemporary suspensions they represented a
further support for the Campaign against clustenitisy until the achievement of an international

binding agreement?

CMs have been used during conflicts in about 3&tras since the end of the Second World War,
and they have affected every region of the worlksipainted out by Monitor’'s researches, today many
countries that used in the past CMs are StateeR#&tor example France, Iraq, the Netherlands, the
UK), or Signatories (Colombia, Nigeria, and Soufnida). Furthermore, there are three interesting
observations to make. For one thing, the majofiitgtates that are not party to the Convention have
never used CMs, however, three of them, i.e. thiiedrstates, Israel and Syria have been among the
major users of cluster bomB$. Second, a positive consideration is that sineeetitry into force,

there have never been any allegations of use of i§Ms1y State Parfy*

As regards the production, the Monitor has ideaiif84 States as producers of over 200 types of
cluster munitions. The list of these countries ¢fz@nged over time, and one of the most reliable lis

was presented in a 2002 report of Human Rightkyathere it identified a total of 33 States

530 Also the efforts of the CMC and of the few countidéshe core group to bring states on board oristhee all along the
Oslo Process, contributed to influence a changiates’ policies. See G. Mukherjéethal Legacy: The Adoption of The
Convention on Cluster Munition2014, Kindle e-book, p. 65.

S31«Banning cluster munitions: from political visioa practical action”, (2011), ICRC, available online at
https://www.icrc.org/eng/resources/documents/statdfoluster-munitions-statement-2011-09-13.htm

%32 The Monitor,Banning Cluster Munitions: Government Policy and &ige, supranote (271), p. 12.

533 One of the most extensive use of CMs occurred ink@alia, Lao PDR, and Vietnam by the United Stateséet 1965
and 1975, where, only in Lao PDR the US dropped e 260 million cluster submunitioribjd., p. 13.

%34 The Monitor,Cluster Munition Monitor 2014p. 11, available online &ttp://the-monitor.org/index.php/LM/Our-
Research-Products/CMM14
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producing “at least 208 munitions that contain subitions.”*** Over time, this number has
decreased. In fact, already in 2008, 14 of thedistountries signed the Conventidh and nowadays
there are 16 former producers that have joinecCthrevention. Finally, outside the Convention there
are still several countries that produce CMs, agBrazil, China, Egypt, Greece, India, Iran, and

Israel>’
2.2. The obligation of destruction.

First data identified that 85 countries possessmkpiles of CMs in 2009. Over time this number
grew thanks to new available information, thus adicg to the most recent studies, prior the adoptio
of the CCM there 91 countries that possessed stifailsister bombs* As regards States Parties, 33
countries have stockpiled CMs, however to dateftBem have already complied with the obligation
of destruction as provided by article 3 of the CGjle 14 are still under the process of
destructiorr®

A positive element that highlights the complianE&tates is that also three Signatory States have
voluntarily decided to adhere to article 3(2), Celombia, Central African Republic and the Repaibli
of Congo>*® Unfortunately, it is not possible to preciselyimsite the stocks of CMs possessed by non
Member States, unless their willingness to makedluata public, as an example, the United States in
2011 declared to own 6 million cluster bomB$0On the other hand, there are also States thaareelc!

not to possess stocks, usually through informati@sented in their transparency repdiis.

There is a high level of compliance with the obiiga of destruction as demonstrated by the recent
information. Indeed, 22 States Parties declare@lih@enation of CMs, for a total of about 1.16

million cluster bombs, which contained nearly 14i0iom submunitions. This is relevant since these
figures represent the destruction of 80% of the etistockpiled CMs that States Parties declared to
possess.

According to article 3 Member States have to dgsttoster bombs as soon as possible, but not later
than 8 years after the entry into force of the Grilon, hence while 19 States have already complied

with this provision, others are still working tespect their obligation. For instance, during therio

3% Human Rights Watch, “Memorandum to CCW Delegatesi@b& Overview of Explosive Submunitions”, (2008),6,
available online attp://www.hrw.org/legacy/backgrounder/arms/subrtions.pdf

53¢ The 14 States are: Australia, Belgium, Bosnia anaétmvina, Chile, France, Germany, ltaly, Japanhét&nds, South
Africa, Spain, Sweden, Switzerland, and UK, The KmmBanning Cluster Munitions: Government Policy and ®iee,
supranote (271), p. 16.

537 The other two countries that joined the CCM are Qacatd Iraq, The MonitoCluster Munition Monitor 2014supra
note (534), p. 16.

%38 The Monitor,Banning Cluster Munitions: Government Policy and &ige, supranote (271), p. 20; The Monito€luster
Munition Monitor 2014 supranote (534), p. 17.

5 The 14 States are: Bosnia and Herzegovina, Botsviangaria, Croatia, France, Germany, Guinea-Bissaly, lfapan,
Mozambique, Peru, Spain, Sweden, and Switzerlidl, p. 18.

%40 pid., p. 19; see also CCM, article 3(2). More informatim the possess of stockpiles by Signatory Ssatdslata about
the quantities of CMs destroyed by States Parteesiaailable in the same page.

54 These data were provided on the occasion of thetfr&eview Conference to the CCW on 14 November 2644 ,
“Opening Statement for the United States Delegatiavailable online at “Previous Meetings of the @ention on Certain
Conventional Weapons (CCW)”, UNOG, accessed in Jar2Gity,
http://www.unog.ch/__80256ee600585943.nsf/(httpRHge0bd7373alfe2bcc12573cf005afc00?0OpenDocumem&tiS
ection=12# Section12

%42 The Monitor,Cluster Munition Monitor 2014supranote (534), p. 20.
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Meeting of States Parties held in September 20¥th&wy stated that it will be able to complete the
destruction in 2015, and more recently, Italy dgiine Fifth Meeting, which took place in Costa Rica
in September 2014, declared “our process of sttekigistruction is on track for completion by 2015,

three years ahead of the deadline foreseen bydheedtion.**

2.3. Compliance with other obligations: transpareng reports and national
implementation legislation.

Under article 7 States Parties have to submit idialireport and then, annually a transparency iepo
“not later than 30 April of each year* As regards the initial reports, 77% of Member &tat
presented their initial reports, which is a ratat tas improved compared to the data of the previou
reports of the Monitor. In fact, data about thes@arency reports of 2013 reported a rate of 70%.
However, to date there are 18 States that havgat@resented their initial reporfs.On the other
hand, the majority of States Parties has subniitteid annual reports, and only 21have not yet
provided theni?®

Moreover, it is worth examining the situation o thational implementation legislation. As
established by article 9 States Parties have tteimrgnt the CCM through legal, administrative, and
other measures, including penal sanctft$h$he Monitor has identified 22 States that havepsetb
national measures on the issue of cluster bombstHzs countries declared that “their existing
national laws are sufficient to implement the Cortian” and 19 States Parties are working to enact
specific legislation measured® For the remaining States, the situation is und@are they have not
submitted detailed transparency reports. It is@sng that even several Signatories have declared
their intention to adopt national legislation oe tBMs issue, a sort of continuation with the trend

inaugurated before the entry into force of the CE&M,Belgium and Austria, as seen before.

2.4. The clearance.

According to the data of 2014, at present therearStates and 3 other territories affected bytetus
remnants, and 11 of them are Members of the Coiorerihus they are obliged to complete the
clearance within 10 years after the entry intoéofé

The level of contamination differs. Indeed, amamg $tates Parties 11 are affected by cluster

remnants>° For example, mine action activities in 2014 idfeed 19 contaminated areas only in

43 «Fourth Meeting of States Parties to the ConvensiorCluster Munitions” CCM ( Lusaka, 9-13 Septembek3)0
Statement by Germany; “Fifth Meeting of StategiParto the Convention on Cluster Munitions” CCM (Sase’, 1-5
September 2014), Statement by Italy, all availaipléne athttp://www.clusterconvention.org/meetings/intersasal-
meetings/
4 CceM, article 7.
::Z These States are listed@tuster Munition Monitor 2014supranote (534), p. 25.

Ibid.
547 CCM, article 9.
%48 Cluster Munition Monitor 2014supranote (534), p. 25.
549 CCM, article 4. An updated table with the contangdatountries is available luster Munition Monitor 2014supra
note (534), p. 36.
%0 The 11 States Parties affected by CMs are: AfgkemiBosnia and Herzegovina, Chad, Chile, Croatiam@ey, Iraq,
Lao PDR, Lebanon, Montenegro, and Mozambidjie.,, pp. 36-37.
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Afghanistan, which involve nearly 4.000 peopfdNevertheless, the Monitor reports that information
on the clearance of CMs are not always completedatalled. According to its information, in 2013
over 54.000 submunitions were destroyed, clearingr® of affected areas. States Parties are
obligated to identify and clear all the unexplodgetdmunitions on territories under their controkl an

in order to help States in complying with this ghlion the CMC in June 2011 has elaborated a guide
for land clearance, encouraging States to folloavigted principles, which for example underline th
importance of technical surveys and desk assessyhém ground conditions to better identify the

contaminated areas and therefore to undertaketigffedearance operations.

Final considerations: Antipersonnel landmines: a cstomary law?

There is debate around the possibility of the emsrg of a customary norm that bans antipersonnel
landmines. The question originates from the greetass of the Mine Ban Treaty, since it is
characterized by a broad participation (at presany, 35 States have not joined the Convention), as
well as the rapidity of its negotiation and entmoiforce, as previously discussed. Therefora, it i

possible to raise the question whether or not tiset@day a customary norm banning AP mines.

Customary norms are among the sources of law fikhtly the Statute of the International Court of
Justice (ICJ) under article 38, together with titerinational conventions, and the general prinsipfe
law >3 Among the sources there is also article 53 oMiemna Convention on the Law of Treaties,
which introduces the peremptory norms, also cgllsctogenss “rules of international law that admit
of no derogation and that can be amended onlyrimnageneral norm of international law of the same
value.”>>* However, the aim of this paragraph is to examihetier a customary norm on landmines

already exists or is under development, hencedtsfwill be on the concept of customary norms.

The ICJ defines the international custom as “evidesf a general practice accepted as [&@wand
from this definition it is clear that a norm of ¢oiiary international law has two requirements.tFirs
theususor diuturnitas that is the general state practice, and secbheapinio juris, i.e. the

conviction that such practice reflects an obligatimder international law.

Customary international law is important for theuis of landmines, because if the prohibition of

APLs becomes part of customary law, even non SRaees will be obliged “to obey those

%51 The mine action program undertook in Afghanisgarie of the largest clearance operation sincégitise of the most
ERW affected countries. For further details on grizgram, which is called MAPA (Mine Action ProgramAfghanistan)
seehttp://www.mineaction.org/programmes/afghanistan

%52 Cluster Munition Monitor 2014supranote (534), p. 40. For more information on the CM@dgline see “CMC Guiding
Principles for Implementing Article 4 of the Contiem on Cluster Munitions” (2011) CMC, online at
http://www.stopclustermunitions.org/media/13181 Xeguiding-principles-on-article-4-june-2011.pdf

S3ugtatute of the International Court of Justicatjde 38(1),http://www.icj-
cij.org/documents/?p1=4&p2=2#CHAPTER. Il

554D, Shelton, “Normative Hierarchy in Internatioaw”, The American Journal of International Lal®0, no. 2 (2006), p.
297 (pp total 291-323)http://www.jstor.org/stable/365114%0 examine in depth the issue of peremptory haeesU.
Linderfalk, “What Is So Special About Jus Coger@f-the Difference between the Ordinary and therRprery
International Law” International Community Law Reviels, no. 1, (2012), pp. 3-18.

S5 «Statute of the International Court of Justicgtipranote (553).
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prohibitions.”*® In fact, as one of the primary sources of intéamatl law, customary norms create
rules of international law that are binding for #@ire international community. Thus, every State
obligated to respect a customary norm, no matieh#s not participated in the formation of that
norm, or if it does not accept it.

Further considerations on both the aspects arertanicsince a rule of customary law is created by
the combination thdiuturnitas i.e. the material element and thyanio juris, i.e. the psychological
element.

Beginning with the material element, “to estabbstule of customary international law, State practi
has to be virtually uniform, extensive ... represémée’ >’ and it has to repeat over time. There are
not precise time requirements, however some tinen short, is considered necessary to crystallize a
customary norm?

As stated by the ICJ in 1969 “State practice Udirlg that of States whose interests are specially
affected should have been both extensive, andalliytuniform ...[ and thaliuturnitashas to] show a
general recognition that a rule of law or legaligdion is involved.®*°

The development of a rule of customary internafitana depends also on the conviction that the State
practice complies with law. The necessity of tlisand element and the interconnection between the
two requirements of customary law are well expldibg the ICJ “Not only must the acts concerned
amount to a settled practice, but they must alssulbh, or be carried out in such a way, as to be
evidence of a belief that this practice is rendereithatory by the existence of a rule of law remg

it ... The States concerned must therefore feeltbiet are conforming to what amounts to a legal
obligation.”®®

That said, it is clear that both the requiremengsegsential, as restated by the ICJ in the Adyisor

opinion of 1996 on the legality of the threat oe w$ nuclear weapon$§'

Therefore, now it is possible to make some remarkthe link between the theory of customary law
with the landmine issue. In order to affirm thestance of a customary norm on landmines, States
should believe that “the practice of not using ARdmines is required by law’*

However, usually the way in which norms are cortséd is influenced by economic, or political
needs, or as in the case of APLs by social presanceJapan and Australia are two example of this

fact. Indeed, their leaders decided to join thev@ation only when they understood that “the balance

556 5. Benesch, G. Mc Grory, C. Rodriguez, R. Sloaneefihational Customary Law and Antipersonnel Landmines
Emergence of a New Customary Norrhgndmine Monitor Report 1999: Toward a Mine-Freerl@pavailable online at
http://www.the-monitor.org/index.php/publicationisfolay?url=Im/1999/appendices/custom_law.html
S57«Assessment of Customary International Law”, ICRC gased in January 2015, online at
https://www.icrc.org/customary-ihl/eng/docs/vl_iinl asofcuin#Fn_80_30

58 N.. Ronzitti, Introduzione al diritto internaziond[Eorino: G. Giappichelli Editore, 2009), 156-157.

%591CJ,North Sea Continental Shelfudgment, ICJ Reports, 1969, p. 43, onlinetit//www.icj-
cij.org/docket/index.php?p1=3&p2=5&p3=-1&y=1969

%0 |hid., p. 44.

%61 |CJ, Legality of the Threat or Use of Nuclear Weaponsjigaty Opinion ICJ Reports 1996, online laitp://www.icj-
cij.org/docket/index.php?p1=3&p2=5&p3=-1&y=1996

%62 R. Price, “Emerging customary norms and anti-persblandmines” irThe Politics of International Laved. C. Reus-
Smit (Cambridge, UK; New York: Cambridge UniversitseBs, 2004), 106-130.
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had tipped such that resistance signaled outtigunst’>® Although since 1996 Japan has declared its
support for a global ban on APLs, it was reluctartbke part in the Ottawa Process and it was in
favor of the U.S. proposal of negotiating an agreethm the Conference on Disarmament (CD).
Similarly, Australia attended all the meetingsiu# Ottawa Process, but it always declared that it
favored the CD framework. Despite the dissent thi@inces shifted. The change in the Japanese and
Australian governments occurred after externalqunes rather than for the role of their civil so@s,
i.e. the “momentum created by the Ottawa Proceske tragic death of Princess Diana and the
awarding of the Nobel Peace Prize to the ICBY”as well as “the continued cascade of other
reluctant states®

The external pressure was the primary reason &brctiange, but then States began to consider APLs
illegal weapons, hence as stated by Richard Fresetexamples “identify how a concern with
emergent elements of obligatory force shapes wdte sictors are and what they want”As

previously discussed, the use of landmines had beesidered for long an acceptable practice of
warfare, and then in the Nineties, over a veryflp@iod the movement to ban APLs was able to
bring about a treaty to ban them. This change wasmarecedented event and it occurred so quickly
that it is not easy to state that the previous $emsus among all states that landmines were 1&al”
has been replaced by a new customary norm thahieam

This issue on the replacement of a previous nortm another one was examined by the ICJ in its
advisory opinion on the legality of nuclear weapdrise advisory opinion of the ICJ on the “Legality
of the Threat or Use of Nuclear Weaporf§offers the opportunity to better analyze the issue to
draw some considerations. On 8 July 1996 the Gimiitered an advisory opinion under the request
of the UN General Assembly concerning the legalitthe threat and the employment of nuclear
arms.

In the conclusions of the advisory opinion the G@astated that “the threat or use of nuclear weapons
would generally be contrary to the rules of intéioraal law applicable in armed conflict and in
particular the principles and rules of humanitateam” however it “cannot conclude definitely
whether the threat or use of nuclear weapons woelldwful or unlawful in an extreme circumstance

of self-defence, in which the very survival of at8twould be at stake>®

%63 R. Price, “Reversing the Gun Sights: Transnationeil Sbciety Targets Land Mineslnternational Organizatiors2, no.
3 (1998): 635, online dtttp://www.jstor.org/stable/2601403

%64« Japan: Mine Ban Policy”, and “Australia: Mine Baal®y” in The Monitor,Landmine Monitor Report 1998upranote
(195).

5 R. Price supranote (563).

%66 R. Price supranote (562), p. 110.

%67 K. R. Rutherford, “The Evolving Arms Control Agendaiplications of the Role of NGOs in Banning Antipznsel
Landmines” World Politics53 (2000): 74, online dtttp://www.jstor.org/stable/25054137

%68 CJ, supranote (561). For more information on the conterithis advisory opinion see for example, N. Ronzitta
Corte Internazionale di Giustizia e la questiondedaeita della minaccia o dell'uso delle armi reari,” Rivista di diritto
internazionalg(1996): 861-881; Michael J. Matheson, “The Opisiofithe International Court of Justice on the &h
Use of Nuclear WeaponsThe American Journal of International L&4, no. 3 (1997): 417-435, online at
http://www.jstor.org/stable/2954181 . Doswald-Beck, “International humanitarian lamd the Advisory Opinion of the
International Court of Justice on the legality lod threat or use of nuclear weaponstetnational Review of the Red Cross
37, no. 316, (1997): 35-55, onlinetdtps://www.icrc.org/eng/resources/documents/migoftn.htm

%89 pid., par.105(2)(E).
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It also concludes stating that there is not a euatg rule that prohibits the threat or the usewsfi@ar
weapons’®, and although the advisory opinion is focusedociear arms, some observations can be
also useful to reflect on the eventual existenca alistomary norm on APLSs.

In fact returning to the initial issue, the Couoted that “international customary and treaty |laes
not contain any principle or rule of internatiofel which would make the legality of the threat or
use of nuclear weapons or any other weapons inrglenedependent on a specific authorization.
State practice shows that the illegality of the ofseertain weapons as such does not result from an
absence of authorization but, on the contraryrisiédated in terms of prohibition®”*

Despite that, the Court later refers to the langaloer of customary rules developed by the practice
States, and states that “ States do not have wetifieedom of choice of means in the weapons they
use®’?and then referring to the Martens clause it affignthat “humanitarian law ... prohibited
certain types of weapons either because of thdisénminate effects ... or because of the
unnecessary suffering caused to combatarits.”

In short, the Court confirms that it has not foamy customary rule, nor a conventional rule that
prohibits the use or the threat of nuclear armgoint of fact, it remarks the restrictions placgubn
States, which derived from the core of the Inteama Humanitarian Law.

This reasoning can be really useful in the landrfiamework. First of all, the lack of a norm
prohibiting the use of a weapon does not mearthieat¢ are not any prohibitions on its use, becatise
the presence of some restrictions imposed by #ent of principles of IHL. The same applies to
landmines, indeed, even in case of an absenc@ &fady that ban them, the same norms of IHL have
to respected. As seen at the beginning of thisdssson, two principles of thes in bellg i.e. the
principle of distinction between civilians and ccadnts and the prohibition of the infliction of
unnecessary sufferings were the main argumentsithvaicates of a ban on APLs had used to argue
that landmines were already illegal under the IHhus, it is evident the role of these principles of
customary law in creating the legal ground for @@mpaign to legitimate its claims against AP
mines>’*

In the analysis of the existence of a customarynnmm APLS it is important to bear in mind this
reasoning since there are States, such as Indiel whpose a comprehensive ban on landmines
adducing that they can use APLs and respectintHbeat the same time. The only way in which
India can satisfy this circumstance is to imprdsecapacity in protecting the principles of 1A
Obviously, this fact can endanger the emergeneecolstomary norm, conversely there is also a
positive consideration, i.e. the strengtheningHif,Ithus, a potential reduction of risks for theiléan

population, that is exactly what the advocates lsdimon AP mines urged.

570|bid., par.105(2)(B).
571 |CJ, supranote (561), par. 52.
572 |pid., par. 78.

573|bid.; see also R. Ticehurst, “The Martens Clause antldiaes of Armed Conflict”’International Review of the Red
Cross no.317 (1997), online &ttps://www.icrc.org/eng/resources/documents/atither/57jnhy.htm

574 R. Price supranote (562), pp. 111-112.

575 bid.
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Nevertheless, there are considerable examplepioio juris. Evidence can be traced in the official
statements by even those States who are not perties Convention. For example, the United States
while seeking to impose some exceptions to theipitadn of APLs during the negotiation process
and the fact that it has not yet signed the Tresstyeral times it declared its intention to purane
agreement to ban landmines. For example, in 188gident Clinton was the first leader to call foe t
elimination of APLs, and in 1996 the U.S. propoaddN General Assembly resolution to urge States
to negotiate a treaty as soon as possibRecently, in June and September 2014 the US gmestn
announced a new policy regarding AP mines, andd@neisObama declared “we’re going to continue
to work to find ways that would allow us to ultirejt comply fully and accede to the Ottawa
Convention.”"’

Similarly, China has always maintained its oppositio join the Mine Ban Treaty, however it also
stated that it “supports the ultimate objectiveamprehensive prohibition of antipersonnel
landmines” and that even if it could not accedtheoConvention, it “ascribes to the goal and
principles of the convention and highly apprecidkteshumanitarian spirit embodied in the
convention.”®

Other States, such as Russia, Angola and Sri Lianalcee similar declarations, i.e. they made
statements supporting a ban, while stating thgossibility to join the Conventiot?

More importantly, with the increasing success ef @ampaign to ban AP mines, States’ attitude has
changed when they faced with cases of allegatibosing APLs. In fact, a new pattern of awareness
of the issue began to develop and more and motesStdnen accused of using APLs have preferred to
deny instead of admitting that fact. For instamee001 15 countries were accused of using AP mines
and the majority (9 States) denied such use. Asxample, Angola, which signed the Convention in
1997, refused the accusations of having used ARbs) it could no longer denied such use in 2001.”
%80 This new awareness to the norm is also evidetttsbehavior of non States Parties, such as
Russia. The Landmine Monitor in 2000 discovereduse of landmines by Russia in Chechnya in the
Nineties against the separatist forces. The decisiakers avoided to respond and preferred to remain
in silence, however some lower-level officials domed the use of APLs, and after that also the
highest military levels admitted the large-scale o5AP mines during the conflict, however they

rejected the allegations of an indiscriminate us&bssian force¥*

578 “United States of America: Mine Ban Policy”, in Thionitor, Landmine Monitor Report 1998upranote (195);
“United States: Mine Ban Policy”, in The Monitdrandmine Monitor Report 2014upranote (200).

57" “Remarks by the President at Clinton Global Initiati The White House, Office of the Press SecretaBySeptember
2014, online abttp://www.whitehouse.gov/the-press-office/2014ZBfemarks-president-clinton-global-initiative
S78«Statement at the Third Review Conference of thé-Rersonnel Mine Ban Convention by Madame Dong Zhihua
China” 26 June 2014, available onlinéh&tp://www.maputoreviewconference.org/daily-summssstatements/

57 For more information on the stances of these e@mmsee “Country Profiles”, The Monitor, onlinehdtp://www.the-
monitor.org/index.php

%80 R. Price supranote (562), pp. 117-119. See also “Banning antipersl mines”, in The Monitot,andmine Monitor
Report 2001 online athttp://www.the-monitor.org/index.phjand “Angola” inLandmine Monitor Report 2004nline at
http://www.the-monitor.org/index.php/publicationisfolay?url=Im/2004/angola.htmli#Heading3211

%8l«Russia” in The MonitorLandmine Monitor 2001online athttp://www.the-
monitor.org/index.php/publications/display?act=sitBpgs_year=2001&pqgs_type=Im&pgs_report=&pgs_sawtio
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This fact is interesting because while non Statetid3, such as Russia, have continued to provide
justifications of their need for AP landmines t@kn their decisions not to join the Convention, o
the other hand, they have avoided to admit theotiEndmines, and this demonstrates that even non
Member States now do not consider the use of lameras “normal and uncontroversial behavior”
since they try to conceal

Thus, the declaration of key non Member States,ithiae U.S., China, and Russia are notable and
help the construction of a customary norm on laméi Although they remain outside the Treaty
justifying this choice generally with the phrasesties of national security, or national defense
needs”, they contributed to the formation ondpeio juris, thanks to their declarations supporting
“the treaty’s humanitarian objective¥®, or when they state that they ascribe “to thd goe
principles of the conventiorr®, and when they declare that they “will not prodocetherwise
acquire any anti-personnel munitions that are notgiant with the Ottawa Convention in the
future.”*® They have also been contributing in the formatibthediuturnitas For example, Russia
since 1997 has been researching alternatives tesyémd in November 2004 it has for the first time
released official data on its stocks of mines amclared the intention of destroying around 23
million APLs between 2005 and 203%.

China was one of the largest producers of APLs gvewsince 1997 it has reduced the production and
more importantly it has began to communicate withltandmine Monitor. Recently, it has informed
the Monitor that it has sharply reduced the quistiof AP mines in its stockpiles, and that it has
used these weapons in the past decHde.

Finally, as regards the US use of APLs, they hatdaen used since 1991 except in 2002 in
Afghanistan. In 2011 the policy of President GedMeBush prohibited the use of AP mines lacking
a self-deactivate devices, and more recently, e 2014 it has launched a new landmine policy
halting the use of landmines everywhere, excefitérKorean Peninsuf&® Moreover, it is the largest
donor for activities of mine action (since 1998dts financed these operations with around $2 bjllio
For example, only in 2012 it devoted $134.4 milltormine action, through various organizations
engaged in those operations in the affected casatfi

Returning to thepinio juris, according to Richard Prize and others that exachthe issue before

him, the declarations of States, allegations deried the fact that States generally have ceased to

82 R, Pricesupranote (562), p. 119.

583 “Russia: Mine Ban Policy”, in The MonitoGountry Profileslast updated 11 October 2012, onlinétsp://www.the-
monitor.org/index.php/cp/display/region_profilegithe/3819# ftn2

%84 «Statement at the Third Review Conference to thev@tConvention by Chinaupranote (570).

%85 «Statement by Ambassador Griffiths, United Stdfesbassy Maputo”, Third Review Conference to the Qitaw
Convention, 27 June 2014, onlinehdp://www.maputoreviewconference.org/daily-sumressstatements/day-5-friday-27-
june/statements/

%86 «Russia: Mine Ban Policy’supranote (575).

587 «China: Mine Ban Policy”, in The MonitoCountry Profiles last updated 29 November 2014, onlinatg://www.the-
monitor.org/index.php/cp/display/region_profilegithe/3346# ftn4

%884.S. Landmine Policy, Press Statement”, U.S. Depent of State, 23 September 2014, online at
http://www.state.gov/r/pa/prs/ps/2014/09/231995.htm

89«ynited States: Support for Mine Action”, in thedkiitor, Country Profiles last updated 22 November 2013, online at
http://www.the-monitor.org/index.php/cp/display/ieg_profiles/theme/3972
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defend the use of APLs, all confirm the buildingaof“international consensus on the isst&.0n

the other hand, while in 1999, given the impressivecess of the Mine Ban Treaty with its 40
ratifications in only 9 months, some doctrine waswnced that “a comprehensive ban on landmines
was rapidly emerging as a customary norfvand even if “a customary norm can be said to éxist
states generally cease to defend the use of laedmiven before they actually stop using themyethe
are many States that obstruct the developmenteafftimio juris. Egypt, India, Pakistan, Iran, Iraq,
North and South Korea, Cuba, Israel, Libya, Syreajast a few examples of States that oppose a
global ban on APLS™ The positive aspect is that they are not consitlase'persistent objectors”,
because they have not manifestly and continuougBcted to the development of the customary rule.
In fact, while it is true that they maintain oppasi to a comprehensive ban, they have never
“unambiguously and persistently” rejected the nosmas to be qualified as persistent objecttrs.

An example of this “ambiguous” position is thatlefael. Indeed, it declared to have ceased all the
production and imports of APLs, and it enacted aatawium on the transfer of APLs in 1994, which
was effective until July 2014. On the other hahtias used APLs. For example, in 2011 they have
been placed in the Golan Heights along the bondi#hsSyria. As regards its policy, it has always
confirmed its impossibility to join the Conventiduae to its regional conditions that require miljtar
and security measures to defend itself from testdmvasions. In short, it has not made any statesne
against the Treaty?

Similarly, Pakistan has not acceded to the Coneantind reports of the use of AP mines have been
recorded, however it put the record straight, heinatiributed the use of APLs to terrorists. Whiles
believed to possess a large stock of AP mines fdirpto the data of the Monitor, the fifth largest
stockpile in the world), it has not issued a staenon this matter.

To complete this uncertain framework, in 2013 Pakiseaffirmed that it “remains committed to
pursue the objectives of a universal ... ban ... ireamer which takes into account the legitimate
defence requirements of StateS>

It is evident that there are not clearly declaraiagainst a ban, and this fact is viewed as pegiti

the process of the development of a customary norm.

Richard Prize is even more optimistic, as accortlingim the lack of persistent objectors means that

even those non-States Parties are “in importapemts participating in normative and legal change.”
596

%9035 Benesch, G. Mc Grory, C. Rodriguez, R. Sloaneettrational Customary Law and Antipersonnel Landmines
5Egrlnergence of a New Customary Norm” Liandmine Monitor Report 1998upranote (195).

Ibid.
%92R. Price supranote (562), pp. 121-122.
% bid., p. 129.
594 «srael: Mine Ban Policy”, in The MonitoCountry Profiles last updated 28 November 2013, onlinatgt://www.the-
monitor.org/index.php/cp/display/region_profilegite/3552
595 «pakistan: Mine Ban Policy”, in The MonitoGountry Profiles last updated 29 November 2014, online at
http://www.the-monitor.org/index.php/cp/display/ieg_profiles/theme/3767
% R. Price supranote (562), p. 129.
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Nevertheless, at present, the status of botlph@o juris and state practice can be interpreted as
being in favor of an emerging customary norm, andetrify the establishment of such a norm the

supporters of the Campaign against APLs shouldestcan advisory opinion to the €.

Nevertheless, it is fundamental to remain objectinee as remarked by the Court in the advisory
opinion on nuclear weapons, a large number of State declare their support is not sufficient to
createopinio juris. In fact, the Court quotes article VI of the Tgeah the Non-Proliferation of

Nuclear Weapon3®

Each of the Parties to the Treaty undertakes tsysunegotiations in good faith on effective
measures relating to cessation of the nuclear eangsat an early date and to nuclear disarmament,

and on a treaty on general and complete disarmanmelgr strict and effective international control.

Despite the fact that the Court appreciates thadaalherence to the obligations of article VI (&t t
time of the advisory opinion there were 182 St&adies, today that number is 190), it does not
consider this fact as sufficient to be an elemémpinio jurisin an eventual customary norm on
nuclear weapons?® This is strictly related to the landmine issuagsiif almost the entire

international community that join an obligationdmnclude an agreement aiming at the nuclear
disarmament is not enough to constitopénio juris, the same applies to the success of the Ottawa
Treaty. Not only the high number of States Parbesalso the declarations in favor of a ban by non
Member States are not sufficient. The languagdaaesS has to be supported by evident state practice
While the analysis of the implementation of the @mtion, as seen before, demonstrates a positive

trend, today there are some critical situationsotasider.

Bearing in mind that the full implementation andvwensalization of the treaty remain key objectives
for the supporters of the Ottawa Convention, soureeat questions of international relations are
endangering the safety of people.

For example, the ICBL has recently reported theafigePLs by the Ukrainian and Russian forces in
the Ukrainian town of Slovyansk in July 2014. WHRassia is not party to the Convention, Ukraine
became a State Party in 2006, hence it is obligetoruse APLs. In June 2014 Ukraine in its
document related to the implementation of the Cataweaty, submitted to the Third Review
Conference of the Convention, denounced the nyliaggression of Russia against its territory and it
stated that Russia used AP mines. Thus, Ukrairatexpthat several soldiers remained injured
because of the landmines, and complained “the digpa the balance of military capabilities ...

given that Russia is not party to the Ottawa Tr&aty The ICBL is concerned for the tensions and

%97 3. Beneschsupranote (582).
%% Treaty on the Non-Proliferation of Nuclear Weap@iBT), article VI, available at
http://www.un.org/disarmament/WMD/Nuclear/NPTtektral.

%99 |CJ, supranote (561), par. 99-100.
800 «|nformation submitted by Ukraine to the Third Rewi Conference of the Ottawa Convention”, 18 June 28udilable
online athttp://www.maputoreviewconference.org/documents/
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conflicts between the two sides, and it has urgetl bf them “to ensure no antipersonnel mines are

used by any actof*

Another issue of concern is the use of AP mindshga by some militia groups in July and August
2014. Human Rights Watch has denounced this faatgitibya to join the Ottawa Treaty and
encouraging all the involved parties to clear aestiby any stocks of APLs. In November 2014 the
government voted for a non-binding UN General Adsgmesolution supporting the Ottawa Treaty
because it stated that Libya despite the factahptesent it cannot join the Convention, “it sisatres
humanitarian concerns over antipersonnel mifieslowever, the use of AP mines by armed groups is

not under the control of the government, hencensttutes a serious problem.

The question of armed groups has also been medtimnelkraine when in the document submitted to
the Third Review Conference of the Ottawa Tredtlgas expressed its concerns about the risks that
the stocks of APLs previously possessed by Ukraitiee region of Crimea in accordance with article
3 of the Mine Ban Treaty could be delivered todgst groups sent to Ukraine and supported by

Russia®®

Aiming at facing this challenge the Geneva Callicltis a non-governmental organization that
fosters the respect of international humanitariams by armed non-State actors (ANSAS), has
encouraged these actors “to reduce the impact ahies on the civilian populatioi* through the
Deed of Commitment for Adherence a Total Ban oirPPersonnel Mines and for Cooperation in
Mine Action This initiative was launched in 2000, the samar y# the formation of the Geneva Call,
and with this document, also the armed groups ohsacsibe to the obligations under the Ottawa
Treaty. In fact, through their signatures they g@egdemselves not use, production, stockpiling, and
transfer APLs under any circumstance, and to cabpevith international and non-governmental

organizations in activities of stockpile destruntimine clearance, and assistance to victhhs.

To date, the Geneva Call reports that 48 armedstee-actors have joined the Deed of Commitment
and the majority of them have cooperated in miria@ctivities aiming at alleviate the impact of
APLs on people. Obviously, the signing of that doeat does not means being obligated to respect
the obligations on a legal ground, but it can hieuniversalization and implementation of the

Treaty.

The problems raised by the use of AP mines and BMamed groups was also recognized in the
Convention on Cluster Munitions that is the firgapons Treaty to admit the importance of dealing

with these actors. This novelty, together with thieoactive responsibility and a major attention fo

801 «Troubling Reports of Landmine Seizures and UsEastern Ukraine”, ICBL, 8 July 201#ttp://icbl.org/en-gb/news-
and-events/news/2014/troubling-reports-of-landnsaures-and-use-in-eastern-ukraine.aspx

€02« jbya: Evidence of New Landmine Use in Tripoli"tNember 2014), Human Rights Watch, online at
http://www.hrw.org/news/2014/11/04/libya-evidenaaanlandmine-use-tripali

€03 «Information submitted by Ukraine to the Third Rewi Conference of the Ottawa Conventiostipranote (600).

604 «|_andmine ban”, Geneva Call, accessed in Januatp 2nline ahttp://www.genevacall.org/what-we-do/landmine-ban/
695 More information on the Geneva Call, its activitiesl the Deed of Commitment on Landmines on “Ge@alt at
http://www.genevacall.org/
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the assistance to victims are the innovations dhiced by the Convention on Cluster Munitions.
However, there are also new matters of conceregards cluster bombs. In fact, recent data gathered

by the Monitor report new use of these weapongy/maSSouth Sudan and Ukraine.

In Syria CMs have been widely used since July 28h8,the government has increased the use of
these weapons over time to face the intensificadfazonflicts with the rebels groups. The
international community has several times condentine@®yrian government’s actiot?§ however

Human Rights Watch still continues to denouncerapdrt cases of the use of CRS.

In Ukraine and South Sudan the use of cluster babsrred during 2014, and in both cases not only
the government’s forces, but also the armed nae-gt@ups are involved in the use of this weapbon. |
is not always easy to identify the responsiblenefuse, and while the government of South Sudan
denied the use of cluster bombs, Ukraine has meithreirmed nor denied using théffi Anyway,

Sarah Blakemore, the director of the CMC refertm&outh Sudan stated that “Use of cluster
munitions anywhere by anyone is outrageous,” alidcéor investigation§® The CMC reports that
recently other States Parties (58) have express@dconcerns about reports of use of CMs against
civilians in Syria, South Sudan, and Ukraine, hoavavis evident that the question of the use ebéh

weapons by non-state groups shall be better addté@sshe futuré™®

Over time weapons Treaties have extended theireseop this emerges clearly examining the
Convention on Cluster Munitions. Indeed, comparét past weapons Treaties, it includes
functioning as well as malfunctioning munitionsh#s placed greater attention to the assistance to
victims, and following the Ottawa Treaty, it ha®pted preventive measures to halt the use of cluste

bombs.

Innovations of the Convention on Cluster Munitiamgyinate from the necessity to deal with the
characteristics of cluster bombs. Like landminksytthreaten the civilian population during an@aft
the end of conflicts, however given the fact thatragle cluster bomb is designed to released hdsdre
of explosive submunitions, dangers are multipligslexamined before, submunitions are designed to
explode when released, but they often fail to ddlags they remain on the ground waiting for victim
to explode, as landmines. In this regard, theyeaes more dangerous since they can injure and kill

during and after the release of cluster bombs.

608 For example, in 2013 a total of 91 States, incigdieveral non Member State to the CCM, signed ardectithrough
which they expressed their contrariety to the dsduster bombs by the Syrian government. Seeishef the signatory
States in The MonitoCluster Munition Monitor 2014supranote (534), p. 13.

807 Human Rights Watch monitors and reports the ugMs in Syria. Related articles are available at
http://www.hrw.org/news/2014/04/04/technical-bnigfinote-use-cluster-munitions-syria

€98 The Monitor,Cluster Munition Monitor 2014supranote (534), pp. 14-15.

609 «Cluster munition use in South Sudan”, CMC, accessdebbruary 2015 ttp://www.stopclustermunitions.org/en-
gb/cluster-bombs/use-of-cluster-bombs/cluster-nimitise-in-south-sudan.aspx

®10«EyY general statement”, Fifth Meeting of Statesti@a to the Convention on Cluster Munitions (2-5t8agber 2014, San
José, Costa Ricaiitp://www.clusterconvention.org/files/2014/09/CCM_SRK EU_statement FINAL1.pdfhe other
States that aligned to this statement are listéid@rsee “Cluster munition use in South Sudanfranote (609).
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Given their features, the Convention has includedgntive as well as remedial provisions, taking as
a model the Mine Ban Convention, adding somethig that could be useful for future treaties. In
short, this Treaty can be a model for the futurbwhanitarian law, since it bans not only the
functioning munitions, but also the weapons thég¢dieto work as designed. For example, States will
be able to negotiate other treaties on munitiorsibmunitions and byproducts of weapons that are
not included in the definitions of AP mine and ¢irsbomb but that pose humanitarian riSksAs

stated by the ICJ in its advisory opinion on nucleeapons “If an envisaged use of weapons would
not meet the requirements of humanitarian lawyeetito engage in such use would also be contrary
to that law.”** This can be an incentive to halt the use of wesfika landmines and CMs in the

future.

oiip, Docherty supranote (313), pp. 942-945.

6121CJ, supranote (561), par. 78.
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ANNEX |

Convention on the Prohibition of the Use, Stockpihg, Production and Transfer of
Anti-Personnel Mines and on their Destruction, 18 8ptember 1997

Preamble
The States Parties,

Determined to put an end to the suffering and dassaaused by anti-personnel mines, that kill or
maim hundreds of people every week, mostly innoaadtdefenceless civilians and especially
children, obstruct economic development and recoctsbn, inhibit the repatriation of refugees and
internally displaced persons, and have other sesgarsequences for years after emplacement,

Believing it necessary to do their utmost to cdntte in an efficient and coordinated manner to face
the challenge of removing anti-personnel minesgaabroughout the world, and to assure their
destruction,

Wishing to do their utmost in providing assistafmethe care and rehabilitation, including the abci
and economic reintegration of mine victims,

Recognizing that a total ban of anti-personnel siwweuld also be an important confidence-building
measure,

Welcoming the adoption of the Protocol on Prohiims or Restrictions on the Use of Mines, Booby-
Traps and Other Devices, as amended on 3 May B@@xed to the Convention on Prohibitions or
Restrictions on the Use of Certain Conventional péaa Which May Be Deemed to Be Excessively
Injurious or to Have Indiscriminate Effects, andling for the early ratification of this Protocoyall
States which have not yet done so,

Welcoming also United Nations General Assembly Regm 51/45 S of 10 December 1996 urging
all States to pursue vigorously an effective, Isglinding international agreement to ban the use,
stockpiling, production and transfer of anti-pemssidandmines,

Welcoming furthermore the measures taken over éiseyears, both unilaterally and multilaterally,
aiming at prohibiting, restricting or suspending tise, stockpiling, production and transfer of-anti
personnel mines,

Stressing the role of public conscience in furtigtihe principles of humanity as evidenced by the
call for a total ban of anti-personnel mines arwbgmizing the efforts to that end undertaken by the
International Red Cross and Red Crescent Moverttentnternational Campaign to Ban Landmines
and numerous other non-governmental organizatiamsd the world,

Recalling the Ottawa Declaration of 5 October 1888 the Brussels Declaration of 27 June 1997
urging the international community to negotiatdrdgarnational and legally binding agreement
prohibiting the use, stockpiling, production arahifer of anti-personnel mines,

Emphasizing the desirability of attracting the adhee of all States to this Convention, and
determined to work strenuously towards the pronmotibits universalization in all relevant fora
including, inter alia, the United Nations, the Gergince on Disarmament, regional organizations, and
groupings, and review conferences of the ConverttioRrohibitions or Restrictions on the Use of
Certain Conventional Weapons Which May Be Deemdgkt&xcessively Injurious or to Have
Indiscriminate Effects,

Basing themselves on the principle of internatidnahanitarian law that the right of the partieato
armed conflict to choose methods or means of waifanot unlimited, on the principle that prohibits
the employment in armed conflicts of weapons, mtdgs and materials and methods of warfare of a
nature to cause superfluous injury or unnecessdfgrsig and on the principle that a distinctionsnu
be made between civilians and combatants,

Have agreed as follows:
Article 1
General obligations
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1. Each State Party undertakes never under anyneitances:

a) To use anti-personnel mines;

b) To develop, produce, otherwise acquire, stoekpdtain or transfer to anyone, directly or
indirectly, anti-personnel mines;

¢) To assist, encourage or induce, in any way, @yo engage in any activity prohibited to a State
Party under this Convention.

2. Each State Party undertakes to destroy or etisemestruction of all anti-personnel mines in
accordance with the provisions of this Convention.

Article 2

Definitions

1. "Anti-personnel mine" means a mine designecetexploded by the presence, proximity or contact
of a person and that will incapacitate, injure iirdne or more persons. Mines designed to be
detonated by the presence, proximity or contaet wéhicle as opposed to a person, that are equipped
with anti-handling devices, are not considered-patsonnel mines as a result of being so equipped.
2. "Mine" means a munition designed to be placeategon or near the ground or other surface area
and to be exploded by the presence, proximity atawi of a person or a vehicle.

3. "Anti-handling device" means a device intendegdrbtect a mine and which is part of, linked to,
attached to or placed under the mine and whiclates when an attempt is made to tamper with or
otherwise intentionally disturb the mine.

4. "Transfer" involves, in addition to the physicabvement of anti-personnel mines into or from
national territory, the transfer of title to ancht@l over the mines, but does not involve the gfanof
territory containing emplaced anti-personnel mines.

5. "Mined area" means an area which is dangeroedalthe presence or suspected presence of mines.
Article 3

Exceptions

1. Notwithstanding the general obligations unddiche 1, the retention or transfer of a number of
anti-personnel mines for the development of anditrg in mine detection, mine clearance, or mine
destruction techniques is permitted. The amoustuoh mines shall not exceed the minimum number
absolutely necessary for the above-mentioned pagos

2. The transfer of anti-personnel mines for theopee of destruction is permitted.

Article 4

Destruction of stockpiled anti-personnel mines

Except as provided for in Article 3, each Statety’andertakes to destroy or ensure the destrucfion
all stockpiled anti-personnel mines it owns or pgsgs, or that are under its jurisdiction or cona®
soon as possible but not later than four years tifeeentry into force of this Convention for tiiate
Party.

Article 5
Destruction of anti-personnel mines in mined areas

1. Each State Party undertakes to destroy or etisgr@estruction of all anti-personnel mines in
mined areas under its jurisdiction or control, @srsas possible but not later than ten years tifeer
entry into force of this Convention for that StRtarty.

2. Each State Party shall make every effort totifleall areas under its jurisdiction or control in
which anti-personnel mines are known or suspecée templaced and shall ensure as soon as
possible that all anti-personnel mines in minecdgaander its jurisdiction or control are perimeter-
marked, monitored and protected by fencing or otiveans, to ensure the effective exclusion of
civilians, until all anti-personnel mines contairtedrein have been destroyed. The marking shall at
least be to the standards set out in the Protat@rohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices, as amended on 3198§, annexed to the Convention on
Prohibitions or Restrictions on the Use of Certaonventional Weapons Which May Be Deemed to
Be Excessively Injurious or to Have Indiscrimin&téects.

3. If a State Party believes that it will be unail@estroy or ensure the destruction of all anti-
personnel mines referred to in paragraph 1 withét time period, it may submit a request to a
Meeting of the States Parties or a Review Conferémcan extension of the deadline for completing

131



the destruction of such anti-personnel mines, foer@od of up to ten years.

4. Each request shall contain:

a) The duration of the proposed extension;

b) A detailed explanation of the reasons for thappsed extension, including:

(i) The preparation and status of work conductetkumational demining programs;

(i) The financial and technical means availabl¢hi® State Party for the destruction of all the-ant
personnel mines; and

(iif) Circumstances which impede the ability of th&te Party to destroy all the anti-personnel gine
in mined areas;

¢) The humanitarian, social, economic, and enviremial implications of the extension; and

d) Any other information relevant to the requesttfe proposed extension.

5. The Meeting of the States Parties or the Re@ewference shall, taking into consideration the
factors contained in paragraph 4, assess the regeslecide by a majority of votes of States Barti
present and voting whether to grant the requestriaxtension period.

6. Such an extension may be renewed upon the ssibmisf a new request in accordance with
paragraphs 3, 4 and 5 of this Article. In requestrfurther extension period a State Party shakrsu
relevant additional information on what has beetientaken in the previous extension period pursuant
to this Article.

Article 6

International cooperation and assistance

1. In fulfilling its obligations under this Convéom each State Party has the right to seek aniveece
assistance, where feasible, from other StateseBddithe extent possible.

2. Each State Party undertakes to facilitate aatl Bhve the right to participate in the fullesspible
exchange of equipment, material and scientifictagtinological information concerning the
implementation of this Convention. The States Barshall not impose undue restrictions on the
provision of mine clearance equipment and relagetriological information for humanitarian
purposes.

3. Each State Party in a position to do so shaWNide assistance for the care and rehabilitatiod, a
social and economic reintegration, of mine victansl for mine awareness programs. Such assistance
may be provided, inter alia, through the Unitedidiat system, international, regional or national
organizations or institutions, the Internationah@uittee of the Red Cross, national Red Cross and
Red Crescent societies and their International fre¢id@, non-governmental organizations, or on a
bilateral basis.

4. Each State Party in a position to do so shaWide assistance for mine clearance and related
activities. Such assistance may be provided, adtar through the United Nations system,
international or regional organizations or instdos, non-governmental organizations or institution
or on a bilateral basis, or by contributing to thated Nations Voluntary Trust Fund for Assistaite
Mine Clearance, or other regional funds that deédd demining.

5. Each State Party in a position to do so shaWide assistance for the destruction of stocklieti+
personnel mines.

6. Each State Party undertakes to provide infoomat the database on mine clearance established
within the United Nations system, especially infation concerning various means and technologies
of mine clearance, and lists of experts, experheigs or national points of contact on mine cleegan
7. States Parties may request the United Natieggomal organizations, other States Parties orrothe
competent intergovernmental or non-governmental forassist its authorities in the elaboration of a
national demining program to determine, inter alia:

a) The extent and scope of the anti-personnel priolelem;

b) The financial, technological and human resoutisasare required for the implementation of the
program;

c) The estimated number of years necessary toogesranti-personnel mines in mined areas under
the jurisdiction or control of the concerned Stateaty;

d) Mine awareness activities to reduce the incidasfanine-related injuries or deaths;

e) Assistance to mine victims;

f) The relationship between the Government of thecerned State Party and the relevant
governmental, inter-governmental or non-governmeamtaties that will work in the implementation
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of the program.
8. Each State Party giving and receiving assistander the provisions of this Article shall coopera
with a view to ensuring the full and prompt implertaion of agreed assistance programs.

Article 7
Transparency measures

1. Each State Party shall report to the Secretanye@l of the United Nations as soon as practicable
and in any event not later than 180 days afteetttgy into force of this Convention for that State
Party on:

a) The national implementation measures referraa Aoticle 9;

b) The total of all stockpiled anti-personnel minegmed or possessed by it, or under its jurisdctio
control, to include a breakdown of the type, qugrand, if possible, lot numbers of each type dif-an
personnel mine stockpiled;

c¢) To the extent possible, the location of all ndieeas that contain, or are suspected to cotain,
personnel mines under its jurisdiction or conttolinclude as much detail as possible regarding the
type and quantity of each type of anti-personn@eniin each mined area and when they were
emplaced,;

d) The types, quantities and, if possible, lot narstof all anti-personnel mines retained or tramste
for the development of and training in mine detattimine clearance or mine destruction techniques,
or transferred for the purpose of destruction, e &s the institutions authorized by a State Party
retain or transfer anti-personnel mines, in acaocdavith Article 3;

e) The status of programs for the conversion cratemissioning of anti-personnel mine production
facilities;

f) The status of programs for the destruction d@i-paersonnel mines in accordance with Articles d an
5, including details of the methods which will beed in destruction, the location of all destruction
sites and the applicable safety and environmetaalards to be observed;

g) The types and quantities of all anti-personnelesidestroyed after the entry into force of this
Convention for that State Party, to include a bdeakn of the quantity of each type of anti-personnel
mine destroyed, in accordance with Articles 4 anek$pectively, along with, if possible, the lot
numbers of each type of anti-personnel mine ircds® of destruction in accordance with Article 4;
h) The technical characteristics of each type tf@ersonnel mine produced, to the extent known,
and those currently owned or possessed by a Statg Biving, where reasonably possible, such
categories of information as may facilitate ideatfion and clearance of anti-personnel mines; at a
minimum, this information shall include the dimeorss, fusing, explosive content, metallic content,
colour photographs and other information which fzajlitate mine clearance; and

i) The measures taken to provide an immediate Hadtiwe warning to the population in relation to
all areas identified under paragraph 2 of Article 5

2. The information provided in accordance with #hiticle shall be updated by the States Parties
annually, covering the last calendar year, andrtepdo the Secretary-General of the United Nations
not later than 30 April of each year.

3. The Secretary-General of the United Nations| staaismit all such reports received to the States
Parties.

Article 8
Facilitation and clarification of compliance

1. The States Parties agree to consult and coepsitiit each other regarding the implementation of
the provisions of this Convention, and to work thge in a spirit of cooperation to facilitate
compliance by States Parties with their obligationder this Convention.

2. If one or more States Parties wish to clarifgt aeek to resolve questions relating to compliance
with the provisions of this Convention by anoth&t& Party, it may submit, through the Secretary-
General of the United Nations, a Request for Gtaifon of that matter to that State Party. Such a
request shall be accompanied by all appropriat@nmdtion. Each State Party shall refrain from
unfounded Requests for Clarification, care beikgmnao avoid abuse. A State Party that receives a
Request for Clarification shall provide, througlke ®Becretary-General of the United Nations, witt8n 2
days to the requesting State Party all informatiich would assist in clarifying this matter.
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3. If the requesting State Party does not recenesponse through the Secretary-General of the
United Nations within that time period, or deems tesponse to the Request for Clarification to be
unsatisfactory, it may submit the matter through $tecretary-General of the United Nations to the
next Meeting of the States Parties. The Secretarye@l of the United Nations shall transmit the
submission, accompanied by all appropriate infolmngpertaining to the Request for Clarification, to
all States Parties. All such information shall lbesented to the requested State Party which shadl h
the right to respond.

4. Pending the convening of any meeting of theeStRarties, any of the States Parties concerned may
request the Secretary-General of the United Natioesercise his or her good offices to facilittte
clarification requested.

5. The requesting State Party may propose thrdugecretary-General of the United Nations the
convening of a Special Meeting of the States Pattieconsider the matter. The Secretary-General of
the United Nations shall thereupon communicategtoposal and all information submitted by the
States Parties concerned, to all States Partibsawikquest that they indicate whether they fagour
Special Meeting of the States Parties, for the gagf considering the matter. In the event that
within 14 days from the date of such communicataineast one-third of the States Parties favours
such a Special Meeting, the Secretary-GeneraleoUtiited Nations shall convene this Special
Meeting of the States Parties within a further a¢sd A quorum for this Meeting shall consist of a
majority of States Parties.

6. The Meeting of the States Parties or the Sp&tealting of the States Parties, as the case may be,
shall first determine whether to consider the mdtigher, taking into account all information
submitted by the States Parties concerned. Theideet the States Parties or the Special Meeting of
the States Parties shall make every effort to readécision by consensus. If despite all efforthéd
end no agreement has been reached, it shall teskdetision by a majority of States Parties present
and voting.

7. All States Parties shall cooperate fully with Meeting of the States Parties or the Special ikiget
of the States Parties in the fulfilment of its ewiof the matter, including any fact-finding missso

that are authorized in accordance with paragraph 8.

8. If further clarification is required, the Megjinf the States Parties or the Special Meetinp®f t
States Parties shall authorize a fact-finding rarssind decide on its mandate by a majority of State
Parties present and voting. At any time the re@akeState Party may invite a fact-finding mission to
its territory. Such a mission shall take place witha decision by a Meeting of the States Parties o
Special Meeting of the States Parties to authatmf a mission. The mission, consisting of up to 9
experts, designated and approved in accordancepattigraphs 9 and 10, may collect additional
information on the spot or in other places directiiated to the alleged compliance issue under the
jurisdiction or control of the requested State Yart

9. The Secretary-General of the United Nations| ginepare and update a list of the names,
nationalities and other relevant data of qualikegerts provided by States Parties and communiicate
to all States Parties. Any expert included on liktsshall be regarded as designated for all fanxtifig
missions unless a State Party declares its norptgee in writing. In the event of non-acceptance,
the expert shall not participate in fact-findingssions on the territory or any other place under th
jurisdiction or control of the objecting State Rait the non-acceptance was declared prior to the
appointment of the expert to such missions.

10. Upon receiving a request from the Meeting ef$iiates Parties or a Special Meeting of the States
Parties, the Secretary-General of the United Natsrall, after consultations with the requesteteSta
Party, appoint the members of the mission, inclgdis leader. Nationals of States Parties requgstin
the fact-finding mission or directly affected byshall not be appointed to the mission. The members
of the fact-finding mission shall enjoy privilegasd immunities under Article VI of the Convention
on the Privileges and Immunities of the United Biasi, adopted on 13 February 1946.

11. Upon at least 72 hours notice, the memberiseofact-finding mission shall arrive in the territo

of the requested State Party at the earliest oppioyt The requested State Party shall take the
necessary administrative measures to receive poainand accommodate the mission, and shall be
responsible for ensuring the security of the missmthe maximum extent possible while they are on
territory under its control.

12. Without prejudice to the sovereignty of theuesfed State Party, the fact-finding mission may
bring into the territory of the requested StatetyPire necessary equipment which shall be used
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exclusively for gathering information on the alldggompliance issue. Prior to its arrival, the nagasi
will advise the requested State Party of the egaifrthat it intends to utilize in the course offést-
finding mission.

13. The requested State Party shall make all sfforensure that the fact-finding mission is gitiesn
opportunity to speak with all relevant persons wiay be able to provide information related to the
alleged compliance issue.

14. The requested State Party shall grant accesisfdact-finding mission to all areas and
installations under its control where facts rel@varthe compliance issue could be expected to be
collected. This shall be subject to any arrangestivat the requested State Party considers negessar
for:

a) The protection of sensitive equipment, inforimaind areas;

b) The protection of any constitutional obligatighe requested State Party may have with regard to
proprietary rights, searches and seizures, or athestitutional rights; or

c) The physical protection and safety of the memlbéthe fact-finding mission.

In the event that the requested State Party maildsarangements, it shall make every reasonable
effort to demonstrate through alternative meanesdtapliance with this Convention.

15. The fact-finding mission may remain in theitery of the State Party concerned for no more than
14 days, and at any particular site no more thdays, unless otherwise agreed.

16. All information provided in confidence and melated to the subject matter of the fact-finding
mission shall be treated on a confidential basis.

17. The fact-finding mission shall report, througk Secretary-General of the United Nations, to the
Meeting of the States Parties or the Special Mgaifrthe States Parties the results of its findings
18. The Meeting of the States Parties or the Spklgating of the States Parties shall consider all
relevant information, including the report subndttey the fact-finding mission, and may request the
requested State Party to take measures to adteessrnpliance issue within a specified period of
time. The requested State Party shall report omedisures taken in response to this request.

19. The Meeting of the States Parties or the Spklgating of the States Parties may suggest to the
States Parties concerned ways and means to fattréy or resolve the matter under consideration,
including the initiation of appropriate proceduiregonformity with international law. In
circumstances where the issue at hand is deterntoneel due to circumstances beyond the control of
the requested State Party, the Meeting of the SRaeties or the Special Meeting of the StateseRart
may recommend appropriate measures, includinggeeficooperative measures referred to in
Article 6.

20. The Meeting of the States Parties or the Spel@ating of the States Parties shall make every
effort to reach its decisions referred to in paapds 18 and 19 by consensus, otherwise by a two-
thirds majority of States Parties present and gotin

Article 9
National implementation measures

Each State Party shall take all appropriate |legihinistrative and other measures, including the
imposition of penal sanctions, to prevent and segpany activity prohibited to a State Party under
this Convention undertaken by persons or on teyriteder its jurisdiction or control.

Article 10
Settlement of disputes

1. The States Parties shall consult and cooperitteeach other to settle any dispute that may arise
with regard to the application or the interpretatid this Convention. Each State Party may bring an
such dispute before the Meeting of the Statesdarti

2. The Meeting of the States Parties may contritutee settlement of the dispute by whatever means
it deems appropriate, including offering its godfices, calling upon the States parties to a dispaot
start the settlement procedure of their choicerandmmending a time-limit for any agreed

procedure.

3. This Article is without prejudice to the prowss of this Convention on facilitation and clardion

of compliance.
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Article 11
Meetings of the States Parties

1. The States Parties shall meet regularly in aimeonsider any matter with regard to the apgtcat
or implementation of this Convention, including:

a) The operation and status of this Convention;

b) Matters arising from the reports submitted urtderprovisions of this Convention;

¢) International cooperation and assistance inrdecwe with Article 6;

d) The development of technologies to clear ants@enel mines;

e) Submissions of States Parties under Articlen8; a

f) Decisions relating to submissions of Statesi®ags provided for in Article 5.

2. The First Meeting of the States Parties shatldrevened by the Secretary-General of the United
Nations within one year after the entry into foofe¢his Convention. The subsequent meetings skeall b
convened by the Secretary-General of the UniteibNsitannually until the first Review Conference.
3. Under the conditions set out in Article 8, thexi®tary-General of the United Nations shall comven
a Special Meeting of the States Parties.

4. States not parties to this Convention, as vgetha United Nations, other relevant international
organizations or institutions, regional organizagiothe International Committee of the Red Crosk an
relevant non-governmental organizations may bdedvio attend these meetings as observers in
accordance with the agreed Rules of Procedure.

Article 12
Review Conferences

1. A Review Conference shall be convened by thectmy-General of the United Nations five years
after the entry into force of this Convention. fhert Review Conferences shall be convened by the
Secretary-General of the United Nations if so retpetby one or more States Parties, provided that
the interval between Review Conferences shall inas® be less than five years. All States Padies t
this Convention shall be invited to each Review fémnce.

2. The purpose of the Review Conference shall be:

a) To review the operation and status of this Cotige;

b) To consider the need for and the interval betwagher Meetings of the States Parties referoed t
in paragraph 2 of Article 11;

¢) To take decisions on submissions of Statesd3aat provided for in Article 5; and

d) To adopt, if necessary, in its final report dosons related to the implementation of this
Convention.

3. States not parties to this Convention, as veetha United Nations, other relevant international
organizations or institutions, regional organizasiothe

International Committee of the Red Cross and releman-governmental organizations may be
invited to attend each Review Conference as obsemeccordance with the agreed Rules of
Procedure.

Article 13
Amendments

1. At any time after the entry into force of thisrvention any State Party may propose amendments
to this Convention. Any proposal for an amendméatlde communicated to the Depositary, who
shall circulate it to all States Parties and séedlk their views on whether an Amendment Conference
should be convened to consider the proposal. l&rity of the States Parties notify the Depositary
no later than 30 days after its circulation thatytsupport further consideration of the proposs, t
Depositary shall convene an Amendment Conferenadich all States Parties shall be invited.

2. States not parties to this Convention, as veelha United Nations, other relevant international
organizations or institutions, regional organizasigthe International Committee of the Red Crosk an
relevant non-governmental organizations may bdedvio attend each Amendment Conference as
observers in accordance with the agreed Rulesauieldure.
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3. The Amendment Conference shall be held immdglifa#owing a Meeting of the States Parties or
a Review Conference unless a majority of the Staéetes request that it be held earlier.

4. Any amendment to this Convention shall be adbptea majority of two-thirds of the States Parties
present and voting at the Amendment Conference Depmsitary shall communicate any amendment
so adopted to the States Parties.

5. An amendment to this Convention shall enter fatoe for all States Parties to this Convention
which have accepted it, upon the deposit with tbpd3itary of instruments of acceptance by a
majority of States Parties. Thereafter it shaleeito force for any remaining State Party ondhte

of deposit of its instrument of acceptance.

Article 14
Costs

1. The costs of the Meetings of the States PattiesSpecial Meetings of the States Parties, the
Review Conferences and the Amendment Conferenadishghborne by the States Parties and States
not parties to this Convention participating theyén accordance with the United Nations scale of
assessment adjusted appropriately.

2. The costs incurred by the Secretary-Generdleofdnited Nations under Articles 7 and 8 and the
costs of any fact-finding mission shall be bornehsy States Parties in accordance with the United
Nations scale of assessment adjusted appropriately.

Article 15
Signature

This Convention, done at Oslo, Norway, on 18 Sepwm997, shall be open for signature at Ottawa,
Canada, by all States from 3 December 1997 uid¢dember 1997, and at the United Nations
Headquarters in New York from 5 December 1997 utstiéntry into force.

Article 16
Ratification, acceptance, approval or accession

1. This Convention is subject to ratification, gueece or approval of the Signatories.
2. It shall be open for accession by any State lwhas not signed the Convention.

3. The instruments of ratification, acceptance yayg or accession shall be deposited with the
Depositary.

Article 17
Entry into force

1. This Convention shall enter into force on thstfiday of the sixth month after the month in which
the 40th instrument of ratification, acceptancgrapal or accession has been deposited.

2. For any State which deposits its instrumenatification, acceptance, approval or accessiom afte
the date of the deposit of the 40th instrumentbfication, acceptance, approval or accessios, thi
Convention shall enter into force on the first @yhe sixth month after the date on which thateSta
has deposited its instrument of ratification, ataepe, approval or accession.

Article 18
Provisional application

Any State may at the time of its ratification, guteence, approval or accession, declare that it will
apply provisionally paragraph 1 of Article 1 ofgiConvention pending its entry into force.
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Article 19
Reservations

The Articles of this Convention shall not be subjeaeservations.

Article 20
Duration and withdrawal

1. This Convention shall be of unlimited duration.

2. Each State Party shall, in exercising its naiicovereignty, have the right to withdraw fromsthi
Convention. It shall give notice of such withdrawahll other States Parties, to the Depositarytand
the United Nations Security Council. Such instrutregrwithdrawal shall include a full explanation of
the reasons motivating this withdrawal.

3. Such withdrawal shall only take effect six manéfiter the receipt of the instrument of withdrawal
by the Depositary. If, however, on the expiry dadttBix- month period, the withdrawing State Pasty i
engaged in an armed conflict, the withdrawal shalltake effect before the end of the armed cdnflic

4. The withdrawal of a State Party from this Corti@nshall not in any way affect the duty of States
to continue fulfilling the obligations assumed undry relevant rules of international law.

Article 21
Depositary

The Secretary-General of the United Nations isthetesignated as the Depositary of this
Convention.

Article 22
Authentic texts

The original of this Convention, of which the ArapChinese, English, French, Russian and Spanish
texts are equally authentic, shall be depositet thi¢ Secretary-General of the United Nations.

ANNEX I
Convention on Cluster Munitions, 30 May 2008

Preamble

The States Parties to this Convention,

Deeply concernethat civilian populations and individual civiliaesntinue to bear the brunt of armed
conflict,

Determinedo put an end for all time to the suffering anduaidties caused by cluster munitions at the
time of their use, when they fail to function ateimded or when they are abandoned,

Concernedhat cluster munition remnants kill or maim cigilis, including women and children,
obstruct economic and social development, inclutiingugh the loss of livelihood, impede post-
conflict rehabilitation and reconstruction, delaypoevent the return of refugees and internally
displaced persons, can negatively impact on ndtanminternational peace-building and

humanitarian assistance efforts, and have oth@re@onsequences that can persist for many years
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after use,

Deeply concernedlso at the dangers presented by the large nastogkpiles of cluster munitions
retained for operational use adéterminedo ensure their rapid destruction,

Believingit necessary to contribute effectively in an eéfit, coordinated manner to resolving the
challenge of removing cluster munition remnantsted throughout the world, and to ensure their
destruction,

Determinedalso to ensure the full realisation of the righitall cluster munition victims and
recognisingtheir inherent dignity,

Resolvedo do their utmost in providing assistance to @dustunition victims, including medical care,
rehabilitation and psychological support, as welpeoviding for their social and economic inclusion
Recognisinghe need to provide age- and gender-sensitivetassk to cluster munition victims and
to address the special needs of vulnerable groups,

Bearingin mindthe Convention on the Rights of Persons with Digis which,inter alia, requires
that States Parties to that Convention undertakasare and promote the full realisation of all hum
rights and fundamental freedoms of all persons dighbilities without discrimination of any kind on
the basis of disability,

Mindful of the need to coordinate adequately efforts uastert in various fora to address the rights
and needs of victims of various types of weapondyasolvedto avoid discrimination among victims
of various types of weapons,

Reaffirmingthat in cases not covered by this Convention aothgr international agreements,
civilians and combatants remain under the proteditd authority of the principles of international
law, derived from established custom, from the @gles of humanity and from the dictates of public
conscience,

Resolvedlso that armed groups distinct from the armedd®of a State shall not, under any
circumstances, be permitted to engage in any acpvohibited to a State Party to this Convention,
Welcominghe very broad international support for the ing&gtonal norm prohibiting anti-personnel
mines, enshrined in the 1997 Convention on theiBitan of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on Their D&dion,

Welcomingalso the adoption of the Protocol on Explosive Rants of War, annexed to the
Convention on Prohibitions or Restrictions on thee df Certain Conventional Weapons Which May
be Deemed to be Excessively Injurious or to Hadiskriminate Effects, and its entry into force on
12 November 2006, angishingto enhance the protection of civilians from thieets of cluster
munition remnants in post-conflict environments,

Bearing in mindalso United Nations Security Council Resolutio23.8n women, peace and security
and United Nations Security Council Resolution 16&@Zhildren in armed conflict,
Welcomindurther the steps taken nationally, regionally ghabally in recent years aimed at

prohibiting, restricting or suspending the useclgbiling, production and transfer of cluster mumits,
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Stressinghe role of public conscience in furthering thimpiples of humanity as evidenced by the
global call for an end to civilian suffering caudsdcluster munitions angcognisingthe efforts to

that end undertaken by the United Nations, thehatidonal Committee of the Red Cross, the Cluster
Munition Coalition and numerous other non-governtakorganisations around the world,
Reaffirmingthe Declaration of the Oslo Conference on Clugtenitions, by whichjnter alia, States
recognised the grave consequences caused by tloé claster munitions and committed themselves
to conclude by 2008 a legally binding instrumeatt tvould prohibit the use, production, transfer and
stockpiling of cluster munitions that cause unatalglp harm to civilians, and would establish a
framework for cooperation and assistance that essanlequate provision of care and rehabilitation
for victims, clearance of contaminated areas, neskiction education and destruction of stockpiles,
Emphasisinghe desirability of attracting the adherence b&#htes to this Convention, and
determinedo work strenuously towards the promotion of méversalisation and its full
implementation,

Basingthemselves on the principles and rules of intéonat humanitarian law, in particular the
principle that the right of parties to an armedftionto choose methods or means of warfare is not
unlimited, and the rules that the parties to alocrghall at all times distinguish between theil@n
population and combatants and between civilianatbjend military objectives and accordingly direct
their operations against military objectives onhat in the conduct of military operations constant
care shall be taken to spare the civilian poputatiivilians and civilian objects and that the an
population and individual civilians enjoy generabjection against dangers arising from military

operations,

HAVE AGREED as follows:

Article 1
General obligations and scope of application

1. Each State Party undertakes never under anyneitances to:

(a) Use cluster munitions;

(b) Develop, produce, otherwise acquire, stockpdtgin or transfer to

anyone, directly or indirectly, cluster munitions;

(c) Assist, encourage or induce anyone to engagayiractivity

prohibited to a State Party under this Convention.

2. Paragraph 1 of this Article appliesutatis mutandigp explosive bomblets that are specifically
designed to be dispersed or released from dispeaffered to aircraft.

3. This Convention does not apply to mines.

Article 2
Definitions

For the purposes of this Convention:

1. “Cluster munition victims” means all persons wtave been killed or suffered physical or
psychological injury, economic loss, social martigaion or substantial impairment of the realisati
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of their rights caused by the use of cluster mangi They include those persons directly impacted b
cluster munitions as well as their affected famsibed communities;

2. “Cluster munition” means a conventional munittbat is designed to disperse or release explosive
submunitions each weighing less than 20 kilograand,includes those explosive submunitions. It
does not mean the following:

(a) A munition or submunition designed to dispeitea®s, smoke,

pyrotechnics or chaff; or a munition designed esiefely for an air defence role;

(b) A munition or submunition designed to produlee®ical or electronic effects;

(c) A munition that, in order to avoid indiscrimbeaarea effects and the risks posed by unexploded
submunitions, has all of the following charactécst

(i) Each munition contains fewer than ten explosiubmunitions;

(i) Each explosive submunition weighs more thamr fkilograms;

(iif) Each explosive submunition is designed toegétind engage a single target object;

(iv) Each explosive submunition is equipped withe¢gctronic selfdestruction

mechanism;

(v) Each explosive submunition is equipped withebattronic selfdeactivating

feature;

3. “Explosive submunition” means a conventional itian that in order to perform its task is
dispersed or released by a cluster munition addsgyned to function by detonating an explosive
charge prior to, on or after impact;

4. “Failed cluster munition” means a cluster mwamitthat has been fired, dropped, launched, prajecte
or otherwise delivered and which should have disgbor released its explosive submunitions but
failed to do so;

5. “Unexploded submunition” means an explosive sutition that has been dispersed or released by,
or otherwise separated from, a cluster munitiontmasifailed to explode as intended;

6. “Abandoned cluster munitions” means cluster rions or explosive submunitions that have not
been used and that have been left behind or durapedhat are no longer under the control of the
party that left them behind or dumped them. They oramay not have been prepared for use;

7. “Cluster munition remnants” means failed clustemitions, abandoned cluster munitions,
unexploded submunitions and unexploded bomblets;

8. “Transfer” involves, in addition to the physiecabvement of cluster munitions into or from natibna
territory, the transfer of title to and control owuster munitions, but does not involve the tfansf
territory containing cluster munition remnants;

9. “Self-destruction mechanism” means an incormarautomaticallyfunctioning mechanism which is
in addition to the primary initiating mechanismtbé munition and which secures the destruction of
the munition into which it is incorporated,;

10. “Self-deactivating” means automatically rendgra munition inoperable by means of the
irreversible exhaustion of a component, for exanagbattery, that is essential to the operatiomef t
munition;

11. “Cluster munition contaminated area” meansraa &nown or suspected to contain cluster
munition remnants;

12. “Mine” means a munition designed to be placeden, on or near the ground or other surface area
and to be exploded by the presence, proximity atawi of a person or a vehicle;

13. “Explosive bomblet” means a conventional manitiweighing less than 20 kilograms, which is
not self-propelled and which, in order to perfotmtask, is dispersed or released by a dispensar, a
is designed to function by detonating an explosivarge prior to, on or after impact;

14. “Dispenser” means a container that is desigo@isperse or release explosive bomblets and
which is affixed to an aircraft at the time of désgal or release;

15. “Unexploded bomblet” means an explosive bomthiat has been dispersed, released or otherwise
separated from a dispenser and has failed to ex@lsantended.

Article 3
Storage and stockpile destruction
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1. Each State Party shall, in accordance with naticegulations, separate all cluster munitionseund
its jurisdiction and control from munitions retaihfor operational use and mark them for the purpose
of destruction.

2. Each State Party undertakes to destroy or etisamestruction of all cluster munitions referted

in paragraph 1 of this Article as soon as posdibtenot later than eight years after the entry fotoe
of this Convention for that State Party. Each SRatdy undertakes to ensure that destruction method
comply with applicable international standardsgostecting public health and the environment.

3. If a State Party believes that it will be unail@estroy or ensure the destruction of all cluste
munitions referred to in paragraph 1 of this Adiglithin eight years of entry into force of this
Convention for that State Party it may submit aue=t to a Meeting of States Parties or a Review
Conference for an extension of the

deadline for completing the destruction of sucts@umunitions by a period of up to four years. A
State Party may, in exceptional circumstances,agcpdditional extensions of up to four years. The
requested extensions shall not exceed the numbyeao$ strictly necessary for that State Party to
complete its obligations under

paragraph 2 of this Article.

4. Each request for an extension shall set out:

(a) The duration of the proposed extension;

(b) A detailed explanation of the proposed extemsitcluding the financial and technical means
available to or required by the State Party fordestruction of all cluster munitions referredno i
paragraph 1 of this Article and, where applicatile,exceptional circumstances justifying it;

(c) A plan for how and when stockpile destructiati e completed,;

(d) The quantity and type of cluster munitions awglosive submunitions held at the entry into force
of this Convention for that State Party and anyitaafthl cluster munitions or explosive submunitions
discovered

after such entry into force;

(e) The quantity and type of cluster munitions ardlosive submunitions destroyed during the period
referred to in paragraph 2 of this Article; and

(f) The quantity and type of cluster munitions a&xglosive submunitions remaining to be destroyed
during the proposed extension and the annual distnurate expected to be achieved.

5. The Meeting of States Parties or the Review @emice shall, taking into consideration the factors
referred to in paragraph 4 of this Article, asgbssrequest and decide by a majority of votes afeSt
Parties present and voting whether to grant theagifor an extension. The States Parties may elecid
to grant a shorter

extension than that requested and may propose imamks for the extension, as appropriate. A
request for an extension shall be submitted a minmirof nine months prior to the Meeting of States
Parties or the Review Conference at which it isga@onsidered.

6. Notwithstanding the provisions of Article 1 dfg Convention, the retention or acquisition of a
limited number of cluster munitions and explosiubraunitions for the development of and training

in cluster munition and explosive submunition deétex, clearance or destruction techniques, or for
the development of cluster

munition counter-measures, is permitted. The amotiexplosive submunitions retained or acquired
shall not exceed the minimum number absolutely sgary for these purposes.

7. Notwithstanding the provisions of Article 1 bfs Convention, the transfer of

cluster munitions to another State Party for thgppse of destruction, as well as for the purposes
described in paragraph 6 of this Article, is peteuait

8. States Parties retaining, acquiring or tranisfgrcluster munitions or explosive submunitions for
the purposes described in paragraphs 6 and 7<oAtticle shall submit a detailed report on the
planned and actual use of these cluster munitindsa&plosive submunitions and their type, quantity
and lot numbers. If cluster munitions or explosubmunitions are transferred to another State Party
for these purposes, the report shall include rafexdo the receiving party. Such a report shall be
prepared for each year during which a State Pat&yrred, acquired or transferred cluster munitmns
explosive submunitions and shall be submitted édSfcretary-General of the United Nations no later
than 30 April of the following year.

Article 4
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Clearance and destruction of cluster munition remteand risk reduction education

1. Each State Party undertakes to clear and destr@nsure the clearance and destruction of,arlust
munition remnants located in cluster munition camteated areas under its jurisdiction or control, as
follows:

(a) Where cluster munition remnants are locateat@as under its jurisdiction or control at the ddte
entry into force of this Convention for that St&rty, such clearance and destruction shall be
completed as soon as possible but not later thrapetars from that date;

(b) Where, after entry into force of this Conventfor that State Party, cluster munitions have beco
cluster munition remnants located in areas undguitsdiction or control, such clearance and
destruction must be completed as soon as possibleob later than ten years after the end of the
active hostilities during which such cluster muits became cluster munition remnants; and

(c) Upon fulfilling either of its obligations setibin sub-paragraphs (a) and (b) of this paragrtyatt,
State Party shall make a declaration of complidatke next Meeting of States Parties.

2. In fulfilling its obligations under paragraplof.this Article, each State Party shall take the
following measures as soon as possible, takingdatsideration the provisions of Article 6 of this
Convention regarding international cooperation assistance:

(a) Survey, assess and record the threat poseddigrcmunition remnants, making every effort to
identify all cluster munition contaminated areadeumits jurisdiction or control;

(b) Assess and prioritise needs in terms of markingtection of civilians, clearance and destruttio
and take steps to mobilise resources and devadagi@nal plan to carry out these activities, buntgi
where appropriate, upon existing structures, egpegs and methodologies;

(c) Take all feasible steps to ensure that alltelusiunition contaminated areas under its jurigaiict
or control are perimeter-marked, monitored andgmted by fencing or other means to ensure the
effective

exclusion of civilians. Warning signs based on radthof marking readily recognisable by the
affected community should be utilised in the magki suspected hazardous areas. Signs and other
hazardous

area boundary markers should, as far as possibhstble, legible, durable and resistant to
environmental effects and should clearly identityieh side of the marked boundary is considered to
be within

the cluster munition contaminated areas and whd#his considered to be safe;

(d) Clear and destroy all cluster munition remnadmtated in areas under its jurisdiction or control
and

(e) Conduct risk reduction education to ensure amegs among civilians living in or around cluster
munition contaminated areas of the risks posediblp semnants.

3. In conducting the activities referred to in aeph 2 of this Article, each State Party shaletaito
account international standards, including therfregg@onal Mine Action Standards (IMAS).

4. This paragraph shall apply in cases in whicBtelumunitions have been used or abandoned by one
State Party prior to entry into force of this Cont¥en for that State Party and have become cluster
munition remnants that are located in areas urgejurisdiction or control of another State Patty a
the time of entry into force of this Convention fbe latter. (a) In such cases, upon entry intodfaf
this Convention for both States Parties, the forBtate Party is strongly encouraged to proviiaey
alia, technical, financial, material or human resouiesistance to tHatter State Party, either
bilaterally or through a mutually agreed thjrarty, including through the United Nations systam
other relevant organisations, to facilitate the kimay, clearance and destruction of such cluster
munition remnants.

(b) Such assistance shall include, where availatdiermation on types and quantities of the cluster
munitions used, precise locations of cluster manistrikes and areas in which cluster munition
remnants are known to be located.

5. If a State Party believes that it will be unaiolelear and destroy or ensure the clearance and
destruction of all cluster munition remnants reddrto in paragraph 1 of this Article within ten yea
of the entry into force of this Convention for ti&tate Party, it may submit a request to a Meatfng
States Parties or a Review Conference for an arten$ the deadline for completing the clearance
and destruction of such cluster munition remnawta period of up to five years. The requested
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extension shall not exceed the number of yeardligtriecessary for that State Party to complete its
obligations under paragraph 1 of this Article.

6. A request for an extension shall be submitteal Meeting of States Parties or a Review Conference
prior to the expiry of the time period referredrigparagraph 1 of this Article for that State PaBgch
request shall be submitted a minimum of nine moptiw to the Meeting of States Parties or Review
Conference at which it is to be considered. Eaghest shall set out:

(a) The duration of the proposed extension;

(b) A detailed explanation of the reasons for trappsed extension, including the financial and
technical means available to and required by theeRarty for the clearance and destruction of all
cluster munition remnants during the proposed esiben)

(c) The preparation of future work and the statusark already conducted under national clearance
and demining programmes during the initial ten ymsaiod referred to in paragraph 1 of this Article
and any subsequent extensions;

(d) The total area containing cluster munition ramts at the time of entry into force of this
Convention for that State Party and any additianehs containing cluster munition remnants
discovered after such entry into force;

(e) The total area containing cluster munition ranta cleared since entry into force of this
Convention;

(f) The total area containing cluster munition remis remaining to be cleared during the proposed
extension;

(9) The circumstances that have impeded the albitiie State Party to destroy all cluster munition
remnants located in areas under its jurisdictiooamtrol during the initial ten year period referte

in paragraph 1 of this Article, and those that nmagede this ability during the proposed extension;
(h) The humanitarian, social, economic and enviremia implications of the proposed extension; and
(i) Any other information relevant to the request the proposed extension.

7. The Meeting of States Parties or the Review &wmice shall, taking into consideration the factors
referred to in paragraph 6 of this Article, inclogjinter alia, the quantities of cluster munition
remnants reported, assess the request and decadmajority of votes of States Parties present and
voting whether to grant the request for an extansihie States Parties may decide to grant a shorter
extension than that requested and may propose imanks for the extension, as appropriate.

8. Such an extension may be renewed by a peria@ tf five years upon the submission of a new
request, in accordance with paragraphs 5, 6 aridhisoArticle. In requesting a further extension a
State Party shall submit relevant additional infation on what has been undertaken during the
previous extension granted

pursuant to this Article.

Article 5
Victim assistance

1. Each State Party with respect to cluster mumiictims in areas under its jurisdiction or cohtro
shall, in accordance with applicable internatidnaianitarian and human rights law, adequately
provide age- and gender-sensitive assistance dimgjumedical care, rehabilitation and psychological
support, as well as provide

for their social and economic inclusion. Each SRaety shall make every effort to collect reliable
relevant data with respect to cluster munitionimist

2. In fulfilling its obligations under paragraptof.this Article each State Party shall:

(a) Assess the needs of cluster munition victims;

(b) Develop, implement and enforce any necessdigmad laws and policies;

(c) Develop a national plan and budget, includingeframes to carry out these activities, with awie
to incorporating them within the existing natiodaability, development and human rights
frameworks and mechanisms, while respecting theifspeole and contribution of relevant actors;
(d) Take steps to mobilise national and internaioesources;

(e) Not discriminate against or among cluster nionivictims, or between cluster munition victims
and those who have suffered injuries or disabdliffem other causes; differences in treatment shoul
be based only on medical, rehabilitative, psychicligr socio-economic needs;
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(f) Closely consult with and actively involve clastmunition victims and their representative
organisations;

(g) Designate a focal point within the governmeamtdoordination of matters relating to the
implementation of this Article; and

(h) Strive to incorporate relevant guidelines anddypractices including in the areas of medica¢ car
rehabilitation and psychological support, as welkacial and economic inclusion.

Article 6
International cooperation and assistance

1. In fulfilling its obligations under this Conveon each State Party has the right to seek andveece
assistance.

2. Each State Party in a position to do so shaWige technical, material and financial assistaoce
States Parties affected by cluster munitions, aiatéde implementation of the obligations of this
Convention. Such assistance may be proviiteer alia, through the United Nations system,
international, regional or

national organisations or institutions, non-goveental organisations or institutions, or on a biialte
basis.

3. Each State Party undertakes to facilitate aafl Bave the right to participate in the fullesspible
exchange of equipment and scientific and techno&gnformation concerning the implementation of
this Convention. The States Parties shall not irmposiue restrictions on the provision and recdipt o
clearance and other such equipment and relateddbtical information for humanitarian purposes.
4. In addition to any obligations it may have puansiuto paragraph 4 of Article 4 of this Convention,
each State Party in a position to do so shall peeassistance for clearance and destruction akeclus
munition remnants and information concerning vasimeans and technologies related to clearance of
cluster munitions, as well as lists of experts,egkpgencies or national points of contact on elece
and destruction of cluster munition remnants arfated activities.

5. Each State Party in a position to do so shalide assistance for the destruction of stockpiled
cluster munitions, and shall also provide assigdoddentify, assess and prioritise needs andipahc
measures in terms of marking, risk reduction edorsgprotection of civilians and clearance and
destruction as provided in Article 4 of this Contren.

6. Where, after entry into force of this Conventioluster munitions have become cluster munition
remnants located in areas under the jurisdictioroatrol of a State Party, each State Party in a
position to do so shall urgently provide emergeassistance to the affected State Party.

7. Each State Party in a position to do so shalide assistance for the implementation of the
obligations referred to in Article 5 of this Contiem to adequately provide age- and gender-sessitiv
assistance, including medical care, rehabilitatind psychological support, as well as provide for
social and economic inclusion of cluster munitigctins. Such assistance may be providettr

alia, through the United Nations system, internatioreadjonal or national organisations or
institutions, the International Committee of thadReross, national Red Cross and Red Crescent
Societies and their International Federation, novegnmental organisations or on a bilateral basis.
8. Each State Party in a position to do so shaWNide assistance to contribute to the economic and
social recovery needed as a result of cluster namitse in affected States Parties.

9. Each State Party in a position to do so mayrimrie to relevant trust funds in order to factétdhe
provision of assistance under this Article.

10. Each State Party that seeks and receivesassisthall take all appropriate measures in ooder t
facilitate the timely and effective implementatiointhis Convention, including facilitation of thatey
and exit of personnel, materiel and equipment,nmaner consistent with national laws and
regulations, taking into consideration internatidmest practices.

11. Each State Party may, with the purpose of dgued a national action plan, request the United
Nations system, regional organisations, other Staseties or other competent intergovernmental or
non-governmental institutions to assist its authewito determindnter alia:

(a) The nature and extent of cluster munition remsbocated in areas under its jurisdiction or
control;

(b) The financial, technological and human resasireguired for the implementation of the plan;
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(c) The time estimated as necessary to clear astdogleall cluster munition remnants located in area
under its jurisdiction or control;

(d) Risk reduction education programmes and awaeeaetivities to reduce the incidence of injuries
or deaths caused by cluster munition remnants;

(e) Assistance to cluster munition victims; and

(f) The coordination relationship between the gawegnt of the State Party concerned and the
relevant governmental, intergovernmental or nonegomental entities that will work in the
implementation of the plan.

12. States Parties giving and receiving assistander the provisions of this Article shall cooperat
with a view to ensuring the full and prompt implertaion of agreed assistance programmes.

Article 7
Transparency measures

1. Each State Party shall report to the Secretanye@l of the United Nations as soon as practicable
and in any event not later than 180 days afteetttey into force of this Convention for that State
Party, on:

(a) The national implementation measures refeed Article 9 of this Convention;

(b) The total of all cluster munitions, includingpdosive submunitions, referred to in paragraphi 1 o
Article 3 of this Convention, to include a breakavoef their type, quantity and, if possible, lot
numbers of each type;

(c) The technical characteristics of each typeludter munition produced by that State Party pidor
entry into force of this Convention for it, to thgtent known, and those currently owned or possesse
by it, giving, where reasonably possible, suchgates of information as may facilitate identificat
and clearance of cluster munitions; at a minimums, information shall include the dimensions,
fusing, explosive content, metallic content, colpbotographs and other information that may
facilitate the clearance of cluster munition remsan

(d) The status and progress of programmes foraheezsion or decommissioning of production
facilities for cluster munitions;

(e) The status and progress of programmes fordkgttion, in accordance with Article 3 of this
Convention, of cluster munitions, including expl@ssubmunitions, with details of the methods that
will be used in destruction, the location of alkttaction sites and the applicable safety and
environmental standards to be observed;

(f) The types and quantities of cluster munitiansjuding explosive submunitions, destroyed in
accordance with Article 3 of this Convention, irdihg details of the methods of destruction usesl, th
location of the destruction sites and the applieaalfety and environmental standards observed,;

(g) Stockpiles of cluster munitions, including eogive submunitions, discovered after reported
completion of the programme referred to in sub-giaah (e) of this paragraph, and plans for their
destruction in accordance with Article 3 of thisr@ention;

(h) To the extent possible, the size and locatfaal@luster munition contaminated areas under its
jurisdiction or control, to include as much detslpossible regarding the type and quantity of each
type of cluster munition remnant in each such arehwhen they were used,;

(i) The status and progress of programmes for lger@nce and destruction of all types and quastitie
of cluster munition remnants cleared and destrayedcordance with Article 4 of this Convention, to
include the size and location of the cluster monittontaminated area cleared and a breakdown of the
quantity of each type of cluster munition remndatced and destroyed;

() The measures taken to provide risk reductiancation and, in particular, an immediate and
effective warning to civilians living in cluster miion contaminated areas under its jurisdiction or
control;

(k) The status and progress of implementationsobltligations under Article 5 of this Convention to
adequately provide age- and gendersensitive assgstancluding medical care, rehabilitation and
psychological support, as well as provide for domim economic inclusion of cluster munition
victims and to collect reliable relevant data wigspect to cluster munition victims;

() The name and contact details of the institigiomandated to provide information and to carry out
the measures described in this paragraph;
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(m) The amount of national resources, includingficial, material or in kind, allocated to the
implementation of Articles 3, 4 and 5 of this Contien; and

(n) The amounts, types and destinations of inteynak cooperation and assistance provided under
Article 6 of this Convention.

2. The information provided in accordance with gaagh 1 of this Article shall be updated by the
States Parties annually, covering the previousdaleyear, and reported to the Secretary-General of
the United Nations not later than 30 April of egelar.

3. The Secretary-General of the United Nationsl steadsmit all such reports received to the States
Parties.

Article 8
Facilitation and clarification of compliance

1. The States Parties agree to consult and coepsitiit each other regarding the implementation of
the provisions of this Convention and to work tdgetin a spirit of cooperation to facilitate
compliance by States Parties with their obligationder this Convention.

2. If one or more States Parties wish to clarifgt aeek to resolve questions relating to a matter of
compliance with the provisions of this Conventignamother State Party, it may submit, through the
Secretary-General of the United Nations, a Redoe&larification of that matter to that State Rart
Such a request shall be

accompanied by all appropriate information. EaaieSParty shall refrain from unfounded Requests
for Clarification, care being taken to avoid abusé&tate Party that receives a Request for
Clarification shall provide, through the Secret&gneral of the United Nations, within 28 days t® th
requesting State Party all information that wouddist in clarifying the matter.

3. If the requesting State Party does not recenesponse through the Secretary- General of the
United Nations within that time period, or deems tesponse to the Request for Clarification to be
unsatisfactory, it may submit the matter through $tecretary-General of the United Nations to the
next Meeting of States Parties. The Secretary-Gé¢onéthe United Nations shall transmit the
submission, accompanied by all appropriate infolmngpertaining to the Request for Clarification, to
all States Parties. All such information shall besgnted to the requested State Party which stnadl h
the right to respond.

4. Pending the convening of any Meeting of Statetiés, any of the States Parties concerned may
request the Secretary-General of the United Natioesercise his or her good offices to facilittte
clarification requested.

5. Where a matter has been submitted to it purgogrdaragraph 3 of this Article, the Meeting of
States Parties shall first determine whether ticien that matter further, taking into account all
information submitted by the States Parties coresrli it does so determine, the Meeting of States
Parties may suggest to the States Parties concemedand means further to clarify or resolve the
matter under consideration, including the initiataf appropriate procedures in conformity with
international law. In circumstances where the isgugand is determined to be due to circumstances
beyond the control of the requested State PamrylVibeting of States Parties may recommend
appropriate measures, including the use of coaperateasures referred to in Article 6 of this
Convention.

6. In addition to the procedures provided for ingg@aphs 2 to 5 of this Article, the Meeting oft&a
Parties may decide to adopt such other generaégduves or specific mechanisms for clarification of
compliance, including facts, and resolution of amstes of non-compliance with the provisions of this
Convention as it deems appropriate.

Article 9
National implementation measures

Each State Party shall take all appropriate lesghhinistrative and other measures to implement this
Convention, including the imposition of penal s@ns to prevent and suppress any activity
prohibited to a State Party under this Conventiotleutaken by persons or on territory under its
jurisdiction or control.
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Article 10
Settlement of disputes

1. When a dispute arises between two or more Seatdees relating to the interpretation or
application of this Convention, the States Paxtmscerned shall consult together with a view to the
expeditious settlement of the dispute by negotiatioby other peaceful means of their choice,
including recourse to the Meeting of States Padresreferral to the International Court of Justice
conformity with the Statute of the Court.

2. The Meeting of States Parties may contributbecsettiement of the dispute by whatever means it
deems appropriate, including offering its gooda®§, calling upon the States Parties concerned to
start the settlement procedure of their choicerandmmending a time-limit for any agreed
procedure.

Article 11
Meetings of States Parties

1. The States Parties shall meet regularly in aimleonsider and, where necessary, take decigions i
respect of any matter with regard to the applicatipimplementation of this Convention, including:
(a) The operation and status of this Convention;

(b) Matters arising from the reports submitted urttle provisions of this Convention;

(c) International cooperation and assistance ior@ance with Article 6 of this Convention;

(d) The development of technologies to clear clustenition remnants;

(e) Submissions of States Parties under ArticlasdB10 of this Convention; and

(f) Submissions of States Parties as providedfdtrticles 3 and 4 of this Convention.

2. The first Meeting of States Parties shall beveord by the Secretary-General of the United
Nations within one year of entry into force of tlenvention. The subsequent meetings shall be
convened by the Secretary-General of the UnitetbNsitannually until the first Review Conference.
3. States not party to this Convention, as wethasUnited Nations, other relevant international
organisations or institutions, regional organisagic¢he International Committee of the Red Crdss, t
International Federation of Red Cross and Red @rgsgocieties and relevant non-governmental
organisations may be invited to attend these mge#s observers in accordance with the agreed rules
of procedure.

Article 12
Review Conferences

1. A Review Conference shall be convened by theesay-General of the United Nations five years
after the entry into force of this Convention. fhert Review Conferences shall be convened by the
Secretary-General of the United Nations if so retpetby one or more States Parties, provided that
the interval between Review Conferences shall inase be less than five years. All States Padies t
this Convention shall be invited to each Review fémnce.

2. The purpose of the Review Conference shall be:

(a) To review the operation and status of this @oitien;

(b) To consider the need for and the interval betwiairther Meetings of States Parties referred to i
paragraph 2 of Article 11 of this Convention; and

(c) To take decisions on submissions of StateseRaas provided for in Articles 3 and 4 of this
Convention.

3. States not party to this Convention, as wethasUnited Nations, other relevant international
organisations or institutions, regional organisagiche International Committee of the Red Crdss, t
International Federation of Red Cross and Red @rgsgocieties and relevant non-governmental
organisations may be invited to attend each Re@ewference as observers in accordance with the
agreed rules of procedure.

Article 13
Amendments

148



1. At any time after its entry into force any StRerty may propose amendments to this Convention.
Any proposal for an amendment shall be communicatéde Secretary-General of the United
Nations, who shall circulate it to all States Rextand shall seek their views on whether an
Amendment Conference should be convened to corsidgaroposal. If a majority of the States
Parties notify the Secretary-General of the Unitedions no later than 90 days after its circulation
that they support further consideration of the peap, the Secretary-General of the United Nations
shall convene an Amendment Conference to whic8talles Parties shall be invited.

2. States not party to this Convention, as wethadJnited Nations, other relevant international
organisations or institutions, regional organisagidhe International Committee of the Red Crdss, t
International Federation of Red Cross and Red @rgsgocieties and relevant non-governmental
organisations may be invited to attend each Amemdi@enference as observers in accordance with
the agreed rules of procedure.

3. The Amendment Conference shall be held immdgli&aowing a Meeting of States Parties or a
Review Conference unless a majority of the State8d3 request that it be held earlier.

4. Any amendment to this Convention shall be adbptea majority of twothirds of the States Parties
present and voting at the Amendment Conference DEpmsitary shall communicate any amendment
so adopted to all States.

5. An amendment to this Convention shall enter fatoe for States Parties that have accepted the
amendment on the date of deposit of acceptancasimjority of the States which were Parties at the
date of adoption of the amendment. Thereafterall gmter into force for any remaining State Party
the date of deposit of its

instrument of acceptance.

Article 14
Costs and administrative tasks

1. The costs of the Meetings of States PartiesRtheew Conferences and the Amendment
Conferences shall be borne by the States PartteStates not party to this Convention participating
therein, in accordance with the United Nationsescdlassessment adjusted appropriately.

2. The costs incurred by the Secretary-Generdletunited Nations under Articles 7 and 8 of this
Convention shall be borne by the States Partiaséordance with the United Nations scale of
assessment adjusted appropriately.

3. The performance by the Secretary-General obitiieed Nations of administrative tasks assigned to
him or her under this Convention is subject to pprapriate United Nations mandate.

Article 15
Signature

This Convention, done at Dublin on 30 May 2008]Idh&open for signature at Oslo by all States on
3 December 2008 and thereafter at United NatiorslHiearters in New York until its entry into force.

Article 16
Ratification, acceptance, approval or accession

1. This Convention is subject to ratification, gueece or approval by the Signatories.

2. It shall be open for accession by any Statetthatnot signed the Convention.

3. The instruments of ratification, acceptance yayg or accession shall be deposited with the
Depositary.

Article 17
Entry into force

1. This Convention shall enter into force on thstfiday of the sixth month after the month in which
the thirtieth instrument of ratification, acceptanapproval or accession has been deposited.

2. For any State that deposits its instrument tification, acceptance, approval or accession #fier
date of the deposit of the thirtieth instrumentaiffication, acceptance, approval or accessiag, th
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Convention shall enter into force on the first dyhe sixth month after the date on which thatesta
has deposited its instrument of ratification, ataepe, approval or accession.

Article 18
Provisional application

Any State may, at the time of its ratification, eptance, approval or accession, declare thatlit wil
apply provisionally Article 1 of this Conventionnding its entry into force for that State.

Article 19
Reservations

The Articles of this Convention shall not be subjeceservations.

Article 20
Duration and withdrawal

1. This Convention shall be of unlimited duration.

2. Each State Party shall, in exercising its nai@overeignty, have the right to withdraw fronsthi
Convention. It shall give notice of such withdraw@hll other States Parties, to the Depositarytand
the United Nations Security Council. Such instrutrerwithdrawal shall include a full explanation of
the reasons motivating

withdrawal.

3. Such withdrawal shall only take effect six man#fter the receipt of the instrument of withdrawal
by the Depositary. If, however, on the expiry dattbix-month period, the withdrawing State Party is
engaged in an armed conflict, the withdrawal shalltake effect before the end of the armed cdnflic

Article 21
Relations with States not party to this Convention

1. Each State Party shall encourage States nottodttis Convention to ratify, accept, approve or
accede to this Convention, with the goal of atiracthe adherence of all States to this Convention.
2. Each State Party shall notify the governmentidtates not party to this Convention, refetied
in paragraph 3 of this Article, of its obligationsder this Convention, shall promote the norms it
establishes and shall make its best efforts tadisge States not party to this Convention fromgisi
cluster munitions.

3. Notwithstanding the provisions of Article 1 bfs Convention and in accordance with international
law, States Parties, their military personnel dromals, may engage in military cooperation and
operations with States not party to this Conventi@t might engage in activities prohibited to at&t
Party.

4. Nothing in paragraph 3 of this Article shalllzatise a State Party:

(a) To develop, produce or otherwise acquire ciusigitions;

(b) To itself stockpile or transfer cluster munitio

(c) To itself use cluster munitions; or

(d) To expressly request the use of cluster mumstia cases where the choice of munitions used is
within its exclusive control.

Article 22

Depositary

The Secretary-General of the United Nations islhedesignated as the Depositary of this
Convention.

Article 23

Authentic texts

The Arabic, Chinese, English, French, Russian gahiSh texts of this Convention shall be equally
authentic.
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ANNEX Il

Convention on the Prohibition of the Use, Stockpifig, Production and Transfer of Anti-

Personnel Mines and on their Destruction, 18 Septdver 1997

STATES PARTIES SIGNATURE | RATIFICATION / RESERVATION /
ACCESSION DECLARATION

Afghanistan 11.09.2002

Albania 08.09.1998 29.02.2000

Algeria 03.12.1997 09.10.2001

Andorra 03.12.1997 29.06.1998

Angola 04.12.1997 05.07.2002

Antigua and Barbuda 03.12.1997 03.05.1999

Argentina 04.12.1997 14.09.1999 14.09.1999

Australia 03.12.1997 14.01.1999 14.01.1999

Austria 03.12.1997 29.06.1998 29.06.1998

Bahamas 03.12.1997 31.07.1998

Bangladesh 07.05.1998 06.09.2000

Barbados 03.12.1997 26.01.1999

Belarus 03.09.2003

Belgium 03.12.1997 04.09.1998

Belize 27.02.1998 23.04.1998

Benin 03.12.1997 25.09.1998

Bhutan 18.08.2005

Bolivia 03.12.1997 09.06.1998

Bosnia and Herzegovina 03.12.1997 08.09.1998

Botswana 03.12.1997 01.03.2000

Brazil 03.12.1997 30.04.1999

Brunei Darussalam 04.12.1997 24.04.2006

Bulgaria 03.12.1997 04.09.1998

Burkina Faso 03.12.1997 16.09.1998

Burundi 03.12.1997 22.10.2003

Cabo Verde 04.12.1997 14.05.2001

Cambodia 03.12.1997 28.07.1999

Cameroon 03.12.1997 19.09.2002

Canada 03.12.1997 03.12.1997 03.12.1997

Central African Republic 08.11.2002

Chad 06.07.1998 06.05.1999

Chile 03.12.1997 10.09.2001 10.09.2001

Colombia 03.12.1997 06.09.2000

Comoros 19.08.2002

Congo 04.05.2001

Cook Islands 03.12.1997 15.03.2006

Costa Rica 03.12.1997 17.03.1999

Céte d'lvoire 03.12.1997 30.06.2000

Croatia 4.12.1997 20.05.1998

Cyprus 04.12.1997 17.01.2003

Czech Republic 03.12.1997 26.10.1999 26.10.1999

Democratic Republic of the Congo 02.05.2002

Denmark 04.12.1997 08.06.1998

Djibouti 03.12.1997 18.05.1998

Dominica 03.12.1997 26.03.1999

Dominican Republic 03.12.1997 30.06.2000

Ecuador 04.12.1997 29.04.1999

El Salvador 04.12.1997 27.01.1999

Equatorial Guinea 16.09.1998

Eritrea 27.08.2001

Estonia 12.05.2004

Ethiopia 03.12.1997 17.12.2004
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Fiji 03.12.1997 10.06.1998
Finland 09.01.2012
France 03.12.1997 23.07.1998
Gabon 03.12.1997 08.09.2000
Gambia 04.12.1997 23.09.2002
Germany 03.12.1997 23.07.1998
Ghana 04.12.1997 30.06.2000
Greece 03.12.1997 25.09.2003 03.12.1997
Grenada 03.12.1997 19.08.1998
Guatemala 03.12.1997 26.03.1999
Guinea 04.12.1997 08.10.1998
Guinea-Bissau 03.12.1997 22.05.2001
Guyana 04.12.1997 05.08.2003
Haiti 03.12.1997 15.02.2006
Holy See 04.12.1997 17.02.1998
Honduras 03.12.1997 24.09.1998
Hungary 03.12.1997 06.04.1998
Iceland 04.12.1997 05.05.1999
Indonesia 04.12.1997 16.02.2007
Iraq 15.08.2007
Ireland 03.12.1997 03.12.1997
Italy 03.12.1997 23.04.1999
Jamaica 03.12.1997 17.07.1998
Japan 03.12.1997 30.09.1998
Jordan 11.08.1998 13.11.1998
Kenya 05.12.1997 23.01.2001
Kiribati 07.09.2000
Kuwait 30.07.2007
Latvia 01.07.2005
Lesotho 04.12.1997 02.12.1998
Liberia 23.12.1999
Liechtenstein 03.12.1997 05.10.1999
Lithuania 26.02.1999 12.05.2003 26.02.1999
Luxembourg 04.12.1997 14.06.1999
Madagascar 04.12.1997 16.09.1999
Malawi 04.12.1997 13.08.1998
Malaysia 03.12.1997 22.04.1999
Maldives 01.10.1998 07.09.2000
Mali 03.12.1997 02.06.1998
Malta 04.12.1997 07.05.2001
Mauritania 03.12.1997 21.07.2000
Mauritius 03.12.1997 03.12.1997 03.12.1997
Mexico 03.12.1997 09.06.1998
Monaco 04.12.1997 17.11.1998
Montenegro 23.10.2006
Mozambique 03.12.1997 25.08.1998
Namibia 03.12.1997 21.09.1998
Nauru 07.08.2000
Netherlands 03.12.1997 12.04.1999 21.02.2014
New Zealand 03.12.1997 27.01.1999
Nicaragua 04.12.1997 30.11.1998
Niger 04.12.1997 23.03.1999
Nigeria 27.09.2001
Niue 03.12.1997 15.04.1998
Norway 03.12.1997 09.07.1998
Oman 20.08.2014
Palau 19.11.2007
Panama 04.12.1997 07.10.1998
Papua New Guinea 28.06.2004
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Paraguay 03.12.1997 13.11.1998
Peru 03.12.1997 17.06.1998
Philippines 03.12.1997 15.02.2000
Poland 04.12.1997 27.12.2012
Portugal 03.12.1997 19.02.1999
Qatar 04.12.1997 13.10.1998
Republic of Moldova 03.12.1997 08.09.2000
Romania 03.12.1997 30.11.2000
Rwanda 03.12.1997 08.06.2000
Saint Kitts and Nevis 03.12.1997 02.12.1998
Saint Lucia 03.12.1997 13.04.1999
Saint Vincent and the Grenadines | 03.12.1997 01.08.2001
Samoa 03.12.1997 23.07.1998
San Marino 03.12.1997 18.03.1998
Sao Tome and Principe 30.04.1998 31.03.2003
Senegal 03.12.1997 24.09.1998
Serbia 18.09.2003 18.09.2003
Seychelles 04.12.1997 02.06.2000
Sierra Leone 29.07.1998 25.04.2001
Slovakia 03.12.1997 25.02.1999
Slovenia 03.12.1997 27.10.1998
Solomon Islands 03.12.1997 26.01.1999
Somalia 16.04.2012
South Africa 03.12.1997 26.06.1998 26.06.1998
South Sudan 11.11.2011
Spain 03.12.1997 19.01.1999
Sudan 04.12.1997 13.10.2003
Suriname 04.12.1997 23.05.2002
Swaziland 04.12.1997 22.12.1998
Sweden 04.12.1997 30.11.1998 30.11.1998
Switzerland 03.12.1997 24.03.1998 24.03.1998
Tajikistan 12.10.1999
Thailand 03.12.1997 27.11.1998
The former Yugoslav Republic of 09.09.1998
Macedonia

Timor-Leste 07.05.2003
Togo 04.12.1997 09.03.2000
Trinidad and Tobago 04.12.1997 27.04.1998
Tunisia 04.12.1997 09.07.1999
Turkey 25.09.2003
Turkmenistan 03.12.1997 19.01.1998
Tuvalu 13.09.2011
Uganda 03.12.1997 25.02.1999
Ukraine 24.02.1999 27.12.2005
United Kingdom of Great Britain 03.12.1997 31.07.1998 31.07.1998
and Northern Ireland

United Republic of Tanzania 03.12.1997 13.11.2000
Uruguay 03.12.1997 07.06.2001
Vanuatu 04.12.1997 16.09.2005
Venezuela 03.12.1997 14.04.1999
Yemen 04.12.1997 01.09.1998
Zambia 12.12.1997 23.02.2001
Zimbabwe 03.12.1997 18.06.1998
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Convention on Cluster Munitions, 30 May 2008

STATES PARTIES SIGNATURE | RATIFICATION | RESERVATION/
/ ACCESSION DECLARATION
Afghanistan 03.12.2008 08.09.2011
Albania 03.12.2008 16.06.2009
Andorra 09.04.2013
Antigua and Barbuda 16.07.2010 23.08.2010
Australia 03.12.2008 08.10.2012
Austria 03.12.2008 02.04.2009
Belgium 03.12.2008 22.12.2009
Belize 02.09.2014 02.09.2014
Bolivia 03.12.2008 30.04.2013
Bosnia and Herzegovina 03.12.2008 07.09.2010
Botswana 03.12.2008 27.06.2011
Bulgaria 03.12.2008 06.04.2011
Burkina Faso 03.12.2008 16.02.2010
Burundi 03.12.2008 25.09.2009
Cabo Verde 03.12.2008 19.10.2010
Cameroon 15.12.2009 12.07.2012
Chad 03.12.2008 26.03.2013
Chile 03.12.2008 16.12.2010
Comoros 03.12.2008 28.07.2010
Congo 03.12.2008 02.09.2014
Cook Islands 03.12.2008 23.08.2011
Costa Rica 03.12.2008 28.04.2011
Cote d'lvoire 04.12.2008 12.03.2012
Croatia 03.12.2008 17.08.2009
Czech Republic 03.12.2008 22.09.2011
Denmark 03.12.2008 12.02.2010 12.02.2010
Dominican Republic 10.11.2009 20.12.2011
Ecuador 03.12.2008 11.05.2010
El Salvador 03.12.2008 10.01.2011
Fiji 03.12.2008 28.05.2010
France 03.12.2008 25.09.2009
Germany 03.12.2008 08.07.2009
Ghana 03.12.2008 03.02.2011
Grenada 29.06.2011
Guatemala 03.12.2008 03.11.2010
Guinea 03.12.2008 21.10.2014
Guinea-Bissau 04.12.2008 29.11.2010
Guyana 31.10.2014
Holy See 03.12.2008 03.12.2008 03.12.2008
Honduras 03.12.2008 21.03.2012
Hungary 03.12.2008 03.07.2012
Iraq 12.11.2009 14.05.2013
Ireland 03.12.2008 03.12.2008
Italy 03.12.2008 21.09.2011
Japan 03.12.2008 14.07.2009
Lao People's Democratic Republic 03.12.2008 18.03.2009
Lebanon 03.12.2008 05.11.2010
Lesotho 03.12.2008 28.05.2010
Liechtenstein 03.12.2008 04.03.2013
Lithuania 03.12.2008 24.03.2011
Luxembourg 03.12.2008 10.07.2009
Malawi 03.12.2008 07.10.2009
Mali 03.12.2008 30.06.2010
Malta 03.12.2008 24.09.2009
Mauritania 19.04.2010 01.02.2012
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Mexico 03.12.2008 06.05.2009
Monaco 03.12.2008 21.09.2010
Montenegro 03.12.2008 25.01.2010
Mozambique 03.12.2008 14.03.2011
Nauru 03.12.2008 04.02.2013
Netherlands 03.12.2008 23.02.2011
New Zealand 03.12.2008 22.12.2009
Nicaragua 03.12.2008 02.11.2009
Niger 03.12.2008 02.06.2009
Norway 03.12.2008 03.12.2008 03.12.2008
Palestine 02.01.2015
Panama 03.12.2008 29.11.2010
Peru 03.12.2008 26.09.2012
Portugal 03.12.2008 09.03.2011
Republic of Moldova 03.12.2008 16.02.2010
Saint Kitts and Nevis 13.09.2013
Saint Vincent and the Grenadines 23.09.2009 29.10.2010
Samoa 03.12.2008 28.04.2010
San Marino 03.12.2008 10.07.2009
Senegal 03.12.2008 03.08.2011
Seychelles 13.04.2010 20.05.2010
Sierra Leone 03.12.2008 03.12.2008
Slovenia 03.12.2008 19.08.2009
Spain 03.12.2008 17.06.2009
Swaziland 13.09.2011
Sweden 03.12.2008 23.04.2012
Switzerland 03.12.2008 17.07.2012 17.07.2012
The former Yugoslav Republic of 03.12.2008 08.10.2009
Macedonia

Togo 03.12.2008 22.06.2012
Trinidad and Tobago 21.09.2011
Tunisia 12.01.2009 28.09.2010
United Kingdom of Great Britain and 03.12.2008 04.05.2010 21.02.2014
Northern Ireland

Uruguay 03.12.2008 24.09.2009
Zambia 03.12.2008 12.08.2009
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