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INTRODUCTION

Europe boasts a great cultural, artistic and historical heritage built over centuries. A study
conducted by the EUIPO! estimated a list of 380 craft and industrial products, 92 are Italian
products. In Europe artisans and SMEs are about 23 million units, it represents 99.8% of the
companies in the EU?. These are huge numbers that need a protection framework.

Until 2023, there was no EU-wide mechanism to safeguard the qualities attributed to specific
local skills and traditions relating to non-agricultural products.

In sixteen Member States there were national rules providing safeguard, but these differ in many
respects: protection, administration, fees and do not offer protection beyond the national
territory. Other Member States do not have national systems for such products at all. In addition,
non-agricultural producers who wish to safeguard a geographical indication throughout the EU
had to apply in each Member State in which this option is available. This situation discouraged
investments in craft products and increased costs and legal uncertainty.

In 2019 the EU agreed to the Geneva Act of the Lisbon Agreement. It covers Gls for both
agricultural and non-agricultural products. The European Commission has been called on to
create a regulatory framework. The aims of the initiative were the fulfillment of the EU
obligations under the Geneva Act and the regulation uniformity within the EU borders and the
consequent creation of an internal market.

Non-agricultural products need a protection system, and the best option seems to be the
geographical indication scheme.

Geographical indications are intellectual property rights that identify a good with specific
characteristics linked to the territory of origin. It is a powerful marketing tool because it tells a
story about the identity, the history and the tradition of the product.

This new regulation will protect, at the European level, artisanal and industrial products such
as jewelry, porcelain, glass, marble, textiles, and more. Examples include Murano glass, Carrara
marble, Trani stone, Grottaglie ceramics, Bohemian crystal, Limoges porcelain, Madeira

embroidery, and Solingen knives.

' EUIPO, Study on EU member states’ potential for protecting craft and industrial geographical indications (2024).
URL:https://euipo.europa.cu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2
024 Protection_of craft and industrial GIs%20/2024 CIGI %20Study FullR en.pdf.

2 CONFARTIGIANATO, Artigiani e MPMI: il cuore produttivo  dell’Europa.  URL:
https://www.confartigianatovicenza.it/artigiani-e-mpmi-il-cuore-produttivo-dell-europa/.
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The novelty of this regulation, compared to the protection offered by trademarks (including
collective or certification marks) and unfair competition laws, lies in the ability to certify, at the
European Union level, the link between quality and geographical origin. This will enable the
recognition of the qualities tied to specific local expertise and traditions. It will protect the

"know-how" and authenticity of these traditions.

This thesis examines step by step the creation and evolution of new Regulation (EU) 2023/2411
on geographical indications for industrial and craft products. The study aims to explore the
opportunities and benefits that the recognition of industrial and craft geographical indications
can bring to local territories and economies. Additionally, it seeks to provide a comprehensive

view of the legal framework.

The first chapter provides an overview of geographical indications, defining the concept of
geographical indication and of terroir, as well as its subcategories: the Protected Designation of
Origin (PDO), the Protected Geographical Indication (PGI), the Geographical Indication of
spirit drinks (GI), the Traditional Specialty Guaranteed (TSG), the Mountain product and the
Product of EU’s outermost regions. Then it details the registration and opposition procedures,
how product specifications can be amended, and the circumstances under which a registered GI
product may be cancelled, in accordance with Regulation (EU) 2024/1143 on geographical
indications for wine, spirit drinks, and agricultural products. The chapter also discusses the legal
framework from international, European, and Italian perspectives, concluding with an analysis

of the economic, cultural, and environmental advantages of registering a product as a GI.

The second chapter explores the origins and development of the new regulation on geographical
indications for industrial and craft products, delving into the related European policies. Key

documents and initiatives include:

- The Green Paper: the document discusses all the aspects related with the extension of
geographical indication to industrial and craft products, such as the potential economic,
social and cultural benefits, the issues and the challenges, the options for the
protection...;

- The Geneva Act of the Lisbon Agreement on Appellations of Origin and Geographical

Indications with a focus on its implications for the European Union;



- The IP Action Plan: a strategy for strengthening and developing the European industry
that highlights the importance of an efficient and well-functioning intellectual property
right system;

- The Impact assessment: it discusses all the policy options and their implications.

The third chapter focuses on the proposal for the Regulation, analyzing its motivations and
objectives behind the proposal, the legal basis as well as the economic and social implications
for the European Union. The last paragraph discusses in detail the conditions under which a

Member State can request a derogation from the national phase of the registration process.
The last one is about the Regulation (EU) 2023/2411, in particular:

- The requirements for registering a product;

- The registration procedure both at national and EU level and the circumstances under
which a Member State can skip the application process at national level;

- How to amend a product specification and the conditions under which a registered GI
product can be cancelled;

- How to verify the compliance based on self-declaration;

- The protection mechanism.

The chapter concludes with a discussion of the available doctrine on the regulation.



CHAPTER 1. GEOGRAPHICAL INDICATIONS FOR AGRICULTURAL
PRODUCTS

1.1 Definition
The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) defines
Geographical Indications (GIs) “as identifying a good as originating in the territory of a
Member, or a region or locality in that territory, where a given quality, reputation or other
characteristic of the good is, essentially, attributable to its geographical origin™?>.
A geographical indication is a collective form of Intellectual Property (IP) because it confers
rights to all producers in the specific territory that produce the product following the product
specification of the GI.
A geographical indication protects the name of the product with a specific origin and its
qualities are due to the connection with the territory. This link is explained by the concept of
terroir. “A terroir is (1) a delimited geographic space, (2) where a human community, (3) has
constructed over the course of history a collective intellectual or tacit production know-how,
(4) based on a system of interactions between a physical and biological milieu, and a set of
human factors, (5) in which the socio-technical trajectories put into play, (6) reveal an
originality, (7) confer a typicality, (8) and can engender a reputation, (9) for a product that
originates in that terroir.”*
Geographical indications are similar to trademarks — both give information on the origin of a
product and let consumers link characteristics with that product — but there are some
differences:

e A trademark identifies a good or service made by a particular producer/company and

helps consumers associate that product with specific quality or reputation linked with

the producer company. A geographical indication identifies a product produced in a

3 WTO, TRIPS Agreement, 1995, article 22(1). URL: https://www.wto.org/english/docs_e/legal e/27-
trips_04b_e.htm.

4 GIOVANNUCCI, Daniele, et. al. Guide to Geographical Indications: Linking Products and Their Origins.
International Trade Centre, 2009. URL: https://www.researchgate.net/profile/May-
Yeung/publication/260001725 Guide to Geographical Indications_-

_Linking_Products_and Their Origins/links/00b7d52eff5b9cee4a000000/Guide-to-Geographical-Indications-
Linking-Products-and-Their-Origins.pdf. Definition of Terroir.


https://www.researchgate.net/profile/May-Yeung/publication/260001725_Guide_to_Geographical_Indications_-_Linking_Products_and_Their_Origins/links/00b7d52eff5b9cee4a000000/Guide-to-Geographical-Indications-Linking-Products-and-Their-Origins.pdf
https://www.researchgate.net/profile/May-Yeung/publication/260001725_Guide_to_Geographical_Indications_-_Linking_Products_and_Their_Origins/links/00b7d52eff5b9cee4a000000/Guide-to-Geographical-Indications-Linking-Products-and-Their-Origins.pdf
https://www.researchgate.net/profile/May-Yeung/publication/260001725_Guide_to_Geographical_Indications_-_Linking_Products_and_Their_Origins/links/00b7d52eff5b9cee4a000000/Guide-to-Geographical-Indications-Linking-Products-and-Their-Origins.pdf
https://www.researchgate.net/profile/May-Yeung/publication/260001725_Guide_to_Geographical_Indications_-_Linking_Products_and_Their_Origins/links/00b7d52eff5b9cee4a000000/Guide-to-Geographical-Indications-Linking-Products-and-Their-Origins.pdf

specific geographical area. Its characteristics, reputation and quality are due to the place
of origin;

e A trademark may be a fanciful sign that can be used by the owner or another authorized
people, it can be assigned or licensed to anybody, anywhere in the world because the
product is connected to a company. A geographical indication is composed of the name
of the origin place or the name of the product in that place. A geographical indication
can be used by all the producers who produce the product in that area following specific
standards (respect the product specification). It cannot be licensed or assigned to
somebody outside the geographical region;

e The quality of a geographical indication is guaranteed by a set of controls established
by the product specifications, while for a trademark the entrepreneur guarantees the
quality who respects the rules on trademarks;

e Rules for using a trademark are established by the applicant, while the specifications

must comply with community legislation and are approved through an EU regulation.

It is possible to search for geographical indications in dedicated registers. Application and
already registered geographical indications can be consulted on eAmbrosia® (the official EU
database). EU and non-EU products protected under an agreement can be found on the Glview®
portal.
Geographical indications include:

- Protected Designation of Origin (PDO) for food, agricultural products and wine;

- Protected Geographical Indication (PGI) for food, agricultural products and wine;

- Geographical Indication (GI) for spirit drinks.

GI is specific for spirit drinks. PDO and PGI differ. PDO and PGI difference is based on how
much of the raw material comes from the area or how much of the production process takes
place in that region.

In addition to them, other schemes are TSG (Traditional Specialty Guaranteed) that protects
and highlights the traditional part of the products, Mountain product that identifies products
produced in the mountains with difficult natural conditions and the Products of EU’s outermost
regions that recognized agricultural products made in regions characterized by meteorological

and graphical difficulties.

5 See the link: https:/ec.europa.eu/agriculture/eambrosia/geographical-indications-register/ .

6 See the link: https://www.tmdn.org/giview/ .
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Protected designation of origin

PDO products are the ones with the strongest links to the place of
origin. Each part of the production, processing and preparation
process takes place in a specific region. The characteristics are due
to the natural environment and the know-how of the producers.
For example: Kalamata olive oil PDO, it is made in the Greek
region of Kalamata using only olive from there. For wine, the
grapes must be produced locally.

The label is mandatory for food and agricultural products

(optional for wine).”

Protected geographical indication

For PGI at least one of the phases of production, processing or
preparation takes place in the area. For instance: Westfélischer
Knochenschinken PGI is a ham produced in Westphalia. It is
made using old techniques, but the meat does not come entirely
from animals of that region. For wine, at least 85% of the grapes
used must come from the geographical area.

The label must be put on food, agricultural products (optional for

wines).

Geographical indication of spirit drinks

A spirit drink originates in a specific area (country, region or
locality) can be registered as GI if the quality, reputation or other
characteristics are linked to its area of origin. This means that at
least one of the phases of distillation or preparation takes place in
the region of origin. Raw materials can come from other regions.
For example: Irish Whiskey GI, raw materials do not come totally
from Ireland, but its brewing, distillation, and maturation takes

place in Ireland. The label is optional for all products.

7 Article 5 (1) Regulation (EU) 1151/2012 defines PDO: ... ‘designation of origin’ is a name which identifies a
product: (a) originating in a specific place, region or, in exceptional cases, a country; (b) whose quality or
characteristics are essentially or exclusively due to a particular geographical environment with its inherent natural
and human factors; and (c) the production steps of which all take place in the defined geographical area.

8 Article 5 (2) Regulation (EU) 1151/2012: ... ‘geographical indication’ is a name which identifies a product: (a)
originating in a specific place, region or country; (b) whose given quality, reputation or other characteristic is
essentially attributable to its geographical origin; and (c) at least one of the production steps of which take place

in the defined geographical area.
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Traditional specialty guaranteed

TSG emphasizes the traditional parts of products, such as the
composition or the production. It is not linked to a specific area.
Food and agricultural products registered as TSG are protected
against falsification and misuse. For example: Gueuze TSG, it is
obtained by spontaneous fermentation. It can be produced
everywhere because what is protected is the production method.

The label is mandatory for all products.

Mountain product (for agricultural and food products)
This term identifies a product, made in the mountains, whose
characteristics are due to the natural conditions of the place.

This term lets producers market the product better and makes the

characteristics clear to the clients.
Raw materials, animal feed and production must take place from

mountain areas.

Product of EU’s outermost regions (for agricultural and food
products)

This logo ensures awareness of products from the outermost
regions of the European Union (EU), such as the Azores and the

Canary Islands.

®

B riunion

Geographical indications are recognized as Intellectual Property Rights (IPRs). Products are
protected against imitation and misuse within the EU if they are registered as Gls. In non-EU
countries protection is guaranteed by the signing of a protection agreement.

National authorities are committed to taking the necessary measures to protect the GlIs in their
country. They are in charge of preventing and stopping unlawful marketing and production of
products with that name.

With a bilateral or regional agreement between the EU and non-European countries, a non-

European product can be registered and consequently protected as Gls.



1.2 Registration
A product can be registered as a geographical indication if its unique characteristics are linked
to the place of origin or/and to the traditional know-how. This label helps consumers to
distinguish quality, authenticity and distinctiveness of products while protecting producers from
competitors trying to exploit their reputation and know-how.
The registration of the name of the product as GI protects the product against the use of the
name of products originated outside the defined geographical area, but also against evocation,
imitation, misuse, misleading indications and other misleading practices.
Currently, three categories of products can be registered:

1. Wine’;

2. Spirit drinks'?;

3. Agricultural products.

The procedure of registration is composed of two steps:
1. National stage: valuation and opposition of the application;

2. European Union stage (European Commission)

1.2.1 Procedure of registration at national stage
Only the applicant producer group can submit the application for the registration of a
geographical indication. “An applicant producer group shall be an association irrespective of
its legal form, composed of producers of the same product the name of which is proposed for
registration.” !! Public bodies and other interested parties can help in the preparation.
An authority designated by a Member State (MS) can present an application for the registration
of a spirit drink as a geographical indication, if it is not possible to form an applicant producer
group due to the number, geographical location or organizational features.
A single producer can present an application if:

- The producer is the only one willing to submit an application;

- The geographical area is defined not according to the boundaries;

% Definition explained in Article 92(1) of Regulation (EU) No 1308/2013.
10 Definition explained in Article 2 of Regulation (EU) 2019/787.

! Regulation (EU) 2024/1143 of the European Parliament and of the Council of 11 April 2024. Article 9 (1).



- The geographical area or the feature of the product differs from the neighboring, or the
spirit drink has a quality, reputation or other characteristic attributable to the

geographical origin.

In the case of a cross-border area, the application can be formed by all the state together.

The application comprises: the product specification, the single document and the
accompanying documents. The application must be sent to the competent authorities of the
Member State of the product's origin.

The Member State examines the application and checks if all the conditions are met.

The Member State conducts a national opposition procedure: it publishes the application and
within a month from the date of the publication an opposition can be submitted by people with
legitimate interest established or resident in the EU.

After the examination of the application and the evaluation of any changes or oppositions, if
the Member State considers that the requirements are met, it can submit the application for the
registration at a Union stage.

To avoid violation of the GI, from the date on which the application for the registration at Union
stage is sent to the Commission, the individual Member State may grant transitional national

protection until the entry into force of the registration of the GI.

1.2.2 Procedure of registration at Union stage

The application is submitted to the Commission through a digital system. The Commission
examines the application within six months from the day of the reception.

The Commission can ask the applicant for additional information or modifications, and it must
check everything within five months from the receiving of the applicant’s reply.

If the Commission does not find irregularities, it publishes the single document and the product

specifications in the Official Journal of the European Union relating to the GI.

1.2.3 Opposition procedure

The authorities of a Member State or of a third country, a natural or legal person with legitimate
interest, established or resident in a third country, can submit an opposition with the
Commission within three months from the date of publication in the Official Journal.

An opposition can be submitted also by any natural or legal person with legitimate interest and
established or resident in a Member State (not the applicant) to the Member State (the
applicant).



The Commission examines the admissibility of the opposition. If it is admissible, within five
months from the date of the publication, the Commission invites the opponent and the applicant
to talk. The consultations can last three months, and the Commission can extend the period once
for a maximum of three months.

Within one month from the end of the consultation, the applicant must inform the Commission
of the result. At this point, the Commission examines the application with the modifications. If
everything is correct, it publishes the application another time in the Official Journal of the EU.
Notice of comments draws attention to any error or contains additional information, including
possible infringement of Union Law.

Ground for opposition occurs when:

e the name “does not comply with the definition of the geographical indication or with
the requirements referred to in this Regulation, Section 2 of Chapter I of Title II of
Part II of Regulation (EU) No 1308/2013 or Article 3(4) and Chapter III of
Regulation (EU) 2019/787 as applicable”!?;

e generic term (regulation EU 2024/1143, article 28), homonymous geographical
indication (regulation EU 2024/1143, article 29) likely to mislead consumers due to
its reputation and of the duration of use of a previously registered trademark
(regulation EU 2024/1143, article 30) or conflicts with the name of a plant variety
or animal breed (regulation 2024/1143 article 48) are used;

e the name damages the existence of a totally or partially identical name or trademark
or products that have been on the market for at least five years before the date of

publication of the question.

1.2.4 Amendments to a product specification
A producer group of a geographical indication can apply for the approval of an amendment.
There are two types of amendments:

e Union amendments: require an opposition procedure at the Union level;

e Standard amendments: handled at Member State or third country level.

“An amendment shall be considered as a Union amendment if it entails a change of the single

document or its equivalent and:

12 Regulation (EU) 2024/1143 of the European Parliament and of the Council of 11 April 2024. Article 9 (a).



(a) Includes a change:
(1)  For agricultural products, in the name or in the use of the name;
(i1))  For wine, in the name or in the use of the name, or in the category of product or
products designated by the geographical indication;

(i)  For spirit drinks, in the name or any part of the name or in the use of the name, or in
the category of product or products designated by the geographical indication, or in
the legal name; or

(b) Risks voiding the link to the geographical area referred to in the single document; or

(c) Entails further restrictions on the marketing of the product.

The criteria referred to in points (a), (b) and (c) shall be verified by Member States.”!?

The other amendments are considered standard amendments.

1.2.5 Cancellation
The Commission can, on its own initiative or on a request by a Member State, a third country
or any natural or legal person having a legitimate interest and established or resident in a third
country, call off the registration of a GI:

e The requirements for the product specification are no longer guaranteed;

e The product is not place on the market as GI for at least seven years.

The producer group can submit a request of cancellation to the Commission, and it can adopt
implementing acts cancelling the registration.

After the cancellation of a GI, the registration of the name as an intellectual property is
prohibited. If the intellectual property had existed before the registration of the GI, the
registration is possible.

The Commission must discuss with the authorities of the Member State, the authorities of the
third country or the third country producer (the applicant), unless the applicant requests the

cancellation. The consultation lasts at least one month.

1.3 Legal framework
1.3.1 International regulation
The Paris Convention for the Protection of Industrial Property (1883) was the first international

multilateral treaty to include measures about geographical indications. The convention was a

13 Regulation (EU) 2024/1143 of the European Parliament and of the Council of 11 April 2024. Article 24 (3).
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significant step toward the protection of intellectual works in other countries.

The Convention includes “indications of source” and “appellations of origin” as industrial
property. An indication of source provides information about the geographical origin of a
product without entailing quality or features of the product for which it is used.

The Paris Convention establishes measures to combat the use of false indications of source on
goods. Goods with false indications of source must be seized during the important or
appropriate actions and remedies must be pursued in the importation country.

Member States must provide an effective legal mechanism to prevent and solve the use of false
indications. In addition, Member States must offer protection against unfair competition,
ensuring that companies are protected from misleading and deceptive practices.

The Madrid Agreement (1891) for the Repression of False or Deceptive Indications of Source
on Goods extends the protection of the Paris Convention. An indication is deceptive if it may
be misleading. This occurs for example if there are two cities with the same name, but only one
of them is known to produce the product. If the name chosen for the geographical indication is
like the name of the city, the indication is deceptive because consumers could understand
wrongly from where the product comes from.

Moreover, the Lisbon Agreement for the Protection of Appellations of Origin and their
International Registration (1958) geographical indications of countries, regions or localities
define a product from that area and its characteristics are due to it.

The TRIPS Agreement (1994) ratified by WTO (World Trade Organization) standardized
geographical indication from an international point of view. This agreement extends the
protection to more countries than previous international agreements. Part II, Section 3 is
dedicated to geographical indications: it defines what it is, and it contains obligation to follow
for the WTO members to protect their products against misleading use and uses considerate as

acts of unfair competition.

WTO Members must refuse or invalidate the registration of a trademark that contains or consists
of'a geographical indication, if it misleads the consumers about the true place of origin and must
protect geographical indications related to wines and spirits. and against registration as

trademarks, even if the use does not mislead the consumers about the true origin.
The TRIPS Agreement includes several exceptions to these protections:

e For Wines and Spirits: if a geographical indication has been used continuously and in a

similar manner for many years;



If a trademark is registered in good faith before the TRIPS Agreement's application in
that WTO member state or before the GI was recognized in the country of origin;
If a geographical indication is a generic term or a common name for certain goods or

services in a WTO member.

There are 3 modalities of protection for GIs:

a.

So-called sui generis systems: it established a specific right over GIs. An example is the
protection system in the EU, but also in India, Switzerland, Andena Community
countries... An application must contain: the delimited geographical area, the product’s
characteristics and the standard of production. All the elements are contained in a
document called the product specification. Verification and control schemes are put into
practice to comply with the standard of production. This system protects GIs against
misleading or unfair competition;

Collective and certification marks: they differ from country to country. A common
feature is that the mark can be used by more than one person if the person complies with
the standards established by the holder. This system protects against the use in the
course of trade by third parties without the permission, of identical or similar signs for
identical or similar goods because it could mislead the consumer;

Modalities focusing on business practices: with specific rules that do not create a
property right, but they protect the GI by prohibiting certain acts. Example of laws:

against unfair competition, for consumer protection and on the labelling of products.

At international level, both agricultural and non-agricultural products can be registered as a

geographical indication, while under the European Union regulation only agricultural products

can be certified as GI. This will change with the new regulation that will enter into force on 1%

December 2025.

1.3.2 Protection of geographical indications abroad

A product registered as geographical indication in a certain jurisdiction is protected there, but

not abroad. The protection of GIs in markets where they are commercialized is fundamental.

There are four procedures to protect a geographical indication abroad:

a. By obtaining protection in the jurisdiction concerned;

b. Bilateral agreements between States or commercial partners;
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Thought the Lisbon Agreement for the Protection of Appellation of Origin and their
International Registration: with the registration of a product as appellation of origin in
a Member State (country of origin), it is protected in all other Member States
(international registration). The application for international registration must be filled
in by a competent authority of the country with the WIPO. WIPO informs all the
member states of the Lisbon Agreement about new applications. If no declaration of
refusal is communicated to the WIPO within one year, the protection takes effect.
Products are protected against usurpation or imitation. After the international
registration the product is protected forever, it does not need to be renewed. An
important news is after the Diplomatic Conference held in Geneva in 2015 the Geneva
Act of the Lisbon Agreement on Appellations of Origin and Geographical Indications
was adopted. With the Geneva Act also geographical indications can be registered with
an international registration and intergovernmental organizations can join the Lisbon
Agreement. The Geneva Act entered into force on 26 February 2020;

Through the Madrid System for the International Registration of Marks'*: the
geographical indication is protected in the country of origin as a collective or
certification mark. The system can be used by anybody who is party to the Madrid
System. This agreement offers the possibility to protect a mark by filing an international
application with the applicant’s national or regional trademark office. The mark can be
registered with an international application only if it has been already registered or
applied for, with the trademark office of the contracting party. The applicant indicates
in the application in which countries, part of the system, the protection is sought. Every
office of the designated contracting party examines the application, if there are grounds
for refusal or oppositions the protection is not granted in that country. Otherwise, if
there is no ground for refusal, or it is withdrawn, the mark obtains the same protection
as a mark registered with national registration. The registration is valid for ten years and

it can be renewed indefinitely for ten years terms.

1.3.3 European Union regulation

Within the European Union boundaries geographical indications are protected as Intellectual

Property rights by an independent legal system.

4 The Madrid Agreement is composed of two treaties: the Madrid Agreement Concerning the International
Registration of Marks (1891) and the Protocol relating to the Madrid Agreement (1989). The Madrid system is
administered by WIPO.

11



European Union regulation traditionally is divided into three sectors: agri-food (normative
prototype), spirit drinks and wines. The spirit drink sector was regulated under the Reg. (EU)
2017/787. The wine sector was regulated under Reg. (CE) n. 491/2009 that abrogated Reg. (CE)
479/2008.

Until November 2012, the agri-food geographical indications were regulated with Reg. (CE)
n.510/2006 (for PGI and PDO products) and Reg. (CE) n.509/2006 (for TSG), which replaced
Reg. (CEE) n.2081/92 and Reg. (CEE) n.2082/92.

These regulations have been repealed and incorporated into Reg. (EU) n.1151/2012 on quality
regimes for agricultural and food products.

On 13 May 2024, the new regulation (EU) 2024/1143 entered into force. It is about geographical
indications for wine, spirit drinks and agricultural products, and traditional specialties
guaranteed and optional quality terms for agricultural products. This regulation amends
Regulations (EU) No 1308/2013, (EU) 2019/787 and (EU) 2019/1753 and repeals Regulation
(EU) No 1151/2012.

The new regulation improves the existing one:

e The new regulation, previously divided into three regulations, are now unified in a
single document. The reform aims at creating a unitary and comprehensive system of
geographical indications which should “contribute significantly to increased awareness,
recognition and consumer understanding, both in the Union and in third countries of the
symbols, indications and abbreviations demonstrating participation in Union quality
schemes and their added value”'® . The Commission must examine the applications and
the modifications of specifications in six months, extendable by a further 5 only in case
of incomplete request and further information needs to be provided. Only the
amendments that restrict the competition in single market must be approved by the
Commission, while all other changes are managed exclusively at national level;

e More protection for geographical indications sold online and as ingredient in a process
product (mandatory for transformers the indication of the percentage of GI product
within the processed product and prohibits the use of other products comparable to the
GI). Transformers must inform the recognized consortia (when they exist) of the use of
the GI and they must wait for the receipt with possible indications on the correct use of
the GI. For recognized consortia of GI sold internationally automatic registration is

possible under the Geneva Act of the Lisbon Agreement. It provides rapid and indefinite

15 Regulation (EU) 2024/1143 of the European Parliament and of the Council of 11 April 2024. Point (20).
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protection in all countries signatories. Flaws in the system that allow the exploitation of
the reputation of GIs have been eliminated;

Sustainable practices regarding environment, economy or sociality are valorized:
producer groups can decide to make some sustainable practices mandatory for their
products. The group of producers can decide to write a suitability report about their
economic, social, and environmental sustainability activities. The producer’s name must
be indicated on the label of the GIs for greater transparency towards the consumer;
Creation of a voluntary system of GI producer groups, established by the EU countries.
These groups are in charge of managing, enforcing and developing their GIs to
strengthen their position in the value chain. They are in charge of managing the DOP

tourism.

Therefore, the new regulation is an important result: it brings together food, wine and spirit

drinks in a single legislative basis, it strengthens the role of consortia, and it provides

competitive and sustainable tools for the development of the quality production sector.

The objectives of the reform are:

keep the ability of the producers to invest in quality, reputation and sustainability of the
Gls;

promote collective actions by producers to satisfy the society's needs;

make the registration system simpler and more efficient, guarantee controls and
enforcement throughout the EU internal market;

contribute to fair competition and share value along the chain for a fair return for
producers;

give reliable information and guarantee on origin, authenticity, quality with a clear

identification of the IG products also online.

1.3.4 Italian regulation

Articles 29 and 30 of the Italian Intellectual Property Code regulate geographical indications.

In the Italian legal system, designations of origin and geographical indications are classified as

industrial property rights and consequently they protect the owner against the use of confusing

signs by third parties.

Differently from the European Union legislation, domestic law does not specify the distinctive
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features of each sign, and it does not clearly identify the owner of the intellectual property

rights.

After the reform of the Industrial Property Code in 2010, article 30 was amended: in addition
to the existing protection against unfair practices, the protection against misleading uses, in the

case of undue exploitation of the designations, was added.

Only PDO and PGI are protected against the use of identical or similar signs that may deceive
the consumer or lead to parasitic associations, while geographical indications are protected
against misleading uses under article 2598 of the Civil Code. To obtain protection, it is
sufficient to demonstrate that the use of the geographical indication is not truthful and that it

constitutes an appropriation of merit.

Finally, geographical indications are protected against counterfeiting thanks to art. 517-quater

introduced by Law No. 99 of 23 July 2009.

1.4 Geographical indications in numbers

In the European countries there are 3,446 geographical indications: 3,197 PDOs, IGPs and
TSGs (foods and wines) and 249 IG spirit drinks.

The geographical indications sector in Europe, according to the EU Commission, is worth €80
billion: 32% agri-food sector, 53% wine sector, 14% spirit drinks sector.

1,568 foods are registered in Europe (668 PDOs, 85 PGIs, 65 TSGs) this is worth about €0
million (0% of the total basket of GIs of European countries).

1,629 wines are certified in Europe as DOP and IGP. This is worth €1 million (1% of the GIs
basket of European countries).

Europe boasts 249 spirit drinks registered as GIs. The GI spirit drinks sector is worth €0 million

euros (0% of the total basket of GIs of European countries).'6

16 See the link: https://www.qualivita.it/osservatorio/osservatorio-ue/.
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Country ket DOP and IGP IG spirit drinks Total GI
STG food wines

Europe 1,568 1,629 249 3,446
Italy 328 528 35 891
France 276 442 53 771
Spain 220 147 19 386
Greece 120 147 15 282
Portugal 151 44 11 206
Germany 97 46 36 179
Hungary 35 38 16 89
Bulgaria 12 54 12 78
Croatia 51 18 6 75
Romania 14 45 9 68
Austria 20 30 10 60
Slovenia 30 17 4 51
Poland 47 0 2 49
Czech Republik 35 13 0 48
Neverlands 16 22 5 43
Belgium 20 10 10 40
Slovakia 22 9 2 33
Sweden 23 0 3 26
Cyprus 13 11 2 26
Lithuania 10 0 7 17
Finland 12 0 2 14
Denmark 8 5 0 13
Ireland 10 0 3 13
Latvia 7 0 0 7
Luxemburg 2 1 0 3
Malta 0 3 0 3
Estonia 1 0 1 2

Italy is the first country in Europe for GI products. Italy boasts 891 geographical indications
(856 certified food and wines and 5 IG spirit drinks). The geographical indication sector is
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worth in Italy €20.34 billion. '’
Veneto is the second Italian region for GI products. Veneto boasts 96 geographical indications.

The GI sector is worth €4.836 million.'®

1.5 More than just IP

The geographical indications scheme is based on the idea that physical features of specific
regions can produce foods or drinks of very high quality and inimitable.

Consumers pay increasing attention to the geographical origin and characteristics of products
they buy. For customers a certified product as GIs means that the product has specific
characteristics and quality. Often, they are willing to pay a higher price because according to
consumers the certification is a synonym of health product. The results of a study indicate that
people have familiarity and knowledge about geographical indications, in particular the DOP
logo is the most known. Clients are able to appreciate and recognize the differences between
the two logos. Consumers pay attention to information on traceability, labels, geographical
origins, the origin of raw material and nutritional values. '

So, why do protect a geographical indication?

e To protect the reputation of the product: a geographical indication reflects a reputation
linked to its territory, if it is not protected, the GI can be used without any restrictions,
this could lead to a diminution of the value and its likely lost;

e To protect consumers and producers from illegitimate uses by unauthorized people. This
deceives consumers and leads them to believe they are buying a certified product, not
an imitation. In this way producers are damaged, and the reputation of their products is
affected;

e To protect the quality name from free-riders: producers who are not working according
to the GI specifications or who are not located in the geographical area could use the
geographical indication to free-ride on its reputation. The owners of the right can take
measures against the people who use it without permission and benefit from its

reputation free of charge to avoid losing business and to maintain its reputation;

17 See the link: https://www.qualivita.it/osservatorio/osservatorio-ita/.
18 See the link: https://www.qualivita.it/osservatorio/osservatorio-r05/.

19 BRAVO, llenia, et al. From Knowledge to Consumption: How Consumers Perceive Food Quality. In: National
Congress of Commodity Science. Cham: Springer International Publishing, 2022. p. 337-344.
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e To avoid the registration of the quality name as a trademark or its use as a generic term.
A product (not protected as GI) can be registered as trademark by a producer or a
company for similar or identical products certified by the GI. It can occur at international
level for indications protected in one jurisdiction but not in others. It can be registered
as a trademark in jurisdiction where the GI is not protected.

The name of a product becomes a generic term if the good is not associated with a
product characteristically linked to a geographical origin but used as the common name

to define the product.

1.5.1 Economy benefits and “DOP economy”

Geographical indications represent a fundamental element of the Italian and European Union
economy. In 2023 there were 194,387 operators in the DOP economy, of which 186,547
producers and 31,197 transformers. In the wine sector 107,175 operators worked, while in the
agri-food sector 87,212.

In 2023 in the Italian DOP economy 847,405 people were employed, 332,506 in the wine sector
and 585,543 in the agri-food sector. In the agricultural sector 510,260 people were employed
as employees, employers and farmers. In the transformation phase there were 337,145
employees with permanent, fixed-term and seasonal contracts.

The Italian DOP economy in the agri-food sector reaches a production value of €9.17 billion,
with a growth of +3.5% in one year and +44% since 2013. In 2023 the exports of PGI and DOP
agri-food products reached €4.67 billion with +0.7% on an annual basis and a trend of +90%
since 2013, with opposite trend between EU market (+6.4%) and non-EU market (-6.9%).

In the PDO wine sector the decline in the demand (domestic and foreign) has led to the operators
certifying and bottle less. 17,8 million hectoliters of PDO wine were certified, -5% compared
to the previous year and the bottled wine is about 17 million hectoliters with a reduction of —
4% on an annual basis. The number of bottled PGI wines increased by +6%. Overall, 25.9
million hectoliters of Italian wines certified as GI were bottled in 2023, -1% compared to 2022.
In 2023 €6.89 billions of wine was exported.?’

The sales value of a product registered as a GI is on average double that for similar products
without a protected name. In addition to promoting the EU's culinary skills, geographical

indications bring advantages to the rural economy. The result of a study shows that GIs are

20 [SMEA, Rapporto ISMEA-Qualivita sulle produzioni agroalimentari e vitivinicole italiane DOP, IGP e STG,
2024.
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underexploited resources in inland areas, because many natural resources and agri-food
products are not certified as a geographical indication. The remoteness of the area, the lack of
political commitment, socio-economic characteristics of agriculture and regional differences
can lessen the development.?!

The term “DOP economy” refers to the economic and productive system of the Italian agri-
food and wine sector certified as Geographical Indication (DOP, IGP, STG). It highlights the
strong role in the economic development of the agri-food districts and their impact on export
growth.

The concept of “DOP economy” was introduced for the first time in 2018 by Mauro Rosati in
the introduction to the Ismea-Qualivita Report on Italian agri-food and wine productions DOP,
IGP and STG entitled “La DOP economy sostiene la crescita culturale, turistica e sociale del
Paese”.

The economic relevance of the DOP economy is clear. In 2023 the total value of the Italian
DOP economy was above €20 billion, for the second consecutive year, with a small growth on
an annual basis (+0.2%), despite the climate change and the increase of production costs. The
DOP economy represents approximately one fifth of the agri-food production of Italy. In this
sector works 200,000 producers coordinated by 296 consortia operating in all the Italian
provinces. The DOP and IGP sectors bring a contribution of 20% of the turnover of the national
agrifood sector and express the value and the heritage of the geographical area, because
production cannot be delocalized.??

The DOP economy represents a system whose relevance is also expressed in other fields, as an
expression of an economic and productive model based on a series of values (origin,
authenticity, safety, tradition, environment, human factors) shared by operators. These values
are shared by consortia, institutions, local communities and citizens, within a regulatory
framework that protects producers and consumers.

The link between the DOP economy and this system of values leads to a series of territorial
development processes that involve areas and sectors connected with the agri-food of origin:
tourism, environment, culture, well-being, social.

DOP economy in the Treccani Vocabulary is defined as: “Segmento della produzione e

21 PAGLIACCI, Francesco; FASANO, Francesco. Geographical indications as an untapped opportunity for inner
areas. An analysis of geographical indications from Southern Italy. Bio-based and Applied Economics, 2023. Vol.
12,n. 2, p. 127-139.

2 [SMEA, Rapporto ISMEA-Qualivita sulle produzioni agroalimentari e vitivinicole italiane DOP, IGP e STG,
2024.
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trasformazione dei prodotti agricoli destinati all’alimentazione a Indicazione geografica, che
costituisce una parte importante del valore agroalimentare nazionale”?>.

Small and Medium-sized Enterprises (SMEs) benefit from the GI scheme because it protects
small local producers from copying and by distinguishing their products in the market.
Nonetheless, the adoption of these certifications is low. The study identified internal and
external adoption factors. The internal factors are CEO (Chief Executive Officer) personality,
SME characteristics, economic aspects, and strategic goals. The external factors are primary
production, competitors, indirect marketing distribution channels (e.g., retail, wholesale, and
export), the consumer, consortia and cooperatives, certification companies, and government
influence the decision-making behavior of SMEs.

SMEs often do not know about the added value and benefits, but they are afraid of the efforts
required to adopt such certifications. Companies need support measures during the certification
adoption process.?*

Geographical indications have also the power to attract foreign direct investment, creating new
jobs and improving local employment. European countries with a stronger GI characterization

attract more foreign investment than others, creating new jobs.

1.5.2 Tourism

Geographical indications offer several benefits in the tourism sector. First, GIs promote tourism
highlighting the uniqueness of the products and attracting tourists who seek authenticity and
tradition. Second, Gls attract tourists interested in discovering products by visiting vineyards,
farms, dairies and local producers. Third, GIs increase the visibility of the territory. Fourth, Gls
support the economic development of local communities and rural areas by bringing tourism.
In rural areas and in territories with excellent environmental and food and wine resources,
tourism represents an added value and a valuable economic resource for locals. In general, the

presence of cultural and gastronomic attractions is a way to improve tourist experience. This

23 See the link: https://www.treccani.it/vocabolario/dop-economy_%28Neologismi%29/.

24 MARION, Hofmeier; LUISA, Menapace; SEBASTIAN, Rahbauer. Adoption of Geographical Indications and
origin-related food labels by SMEs—A systematic literature review. Cleaner and Circular Bioeconomy 4, 2023,
Vol. 4, p. 100041.

2 ALTOMONTE, Carlo, et al. Internationalization and innovation of firms: evidence and policy. Economic
policy, 2013, Vol. 28, n. 76, p. 663-700. Available from: https://doi.org/10.1111/1468-0327.12020.
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creates opportunities in the tourism, agriculture and commercial sectors.

A study conducted shows that travel destinations can improve their tourist attractiveness by
offering a richer set of attractions: geographical indications and UNESCO sites can together
develop tourism and territory. The estimates show that UNESCO sites and GIs have positive
effects on tourism, increasing the arrivals on average. As well as attracting new tourists, Gls
and UNESCO sites together increase the length of stay and the visitor spending. The effect is
positive for both domestic and international tourist arrivals. The impact is more significant for

international arrivals than domestic ones: international tourists spend more than the domestic.®

Another study shows that the use of GIs promotes food and wine tourism and the consequently
economic prosperity in rural areas and preservation of cultural heritage (products and
traditions). The main economic benefits are the revival of local production with the
development of local infrastructures and the creation of new ones and the increasing job

opportunities.?’

The new Regulation (EU) 2024/1143 recognizes to the consortia another skill: the management
of tourism activities related to GIs, the so called “DOP Tourism”. DOP (Denominazione di
Origine Protetta) tourism is food and wine tourism linked on projects on geographical

indications, offering real experiences such as wine tastings, outdoor visits, festivals...

Two examples of DOP tourism are: Conegliano-Valdobbiadene Prosecco Running Festival and
MelaColgo. The Prosecco Running Festival got excellent results: between 4,270 participants
(1,312 foreigners from 41 countries) over 50% stayed overnight and almost 40% chose tourist
experience.”® MelaColgo is an initiative promoted by the ApT of Vald di Non and Val di Sole,
Strada dell Mela e Melinda. Tourists have the opportunity to pick up apples and to know

everything about this fruit.?

2 DE SIMONE, Elina; GIUA, Mara; VAQUERO-PINEIRO, Cristina. Eat, visit, love. World heritage list and
geographical indications: Joint acknowledgement and consistency as drivers of tourism attractiveness in Italy.
Tourism Economics, 2024, Vol. 30, n.6, p.1531-1556.

27 ARION, Oksana V. Geographical indications and traditional products as the basis of enogastronomic tourism:
significance for the development of rural communities (on the example of Italy). Journal of Geology, Geography
and Geoecology, 2024, Vol. 33, n.1, p. 3-13.

28 See the link: https://www.qdpnews.it/comuni/conegliano/conegliano-valdobbiadene-prosecco-running-festival-
oltre-il-50-dei-partecipanti-ha-pernottato-quasi-il-40-ha-scelto-esperienze-turistiche/.

2 See the link: https://melinda.it/comunicati/la-nuova-tendenza-del-turismo-autunnale-tra-i-meleti-a-riscoprire-i-
cicli-della-natura-e-la-bellezza-della-vita-lenta/.
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1.5.3 Cultural benefits

GIs reinforce the connection between a product and the local community, encouraging local
activities, cultural events, tourism and arts.

Geographical indications can contribute to the development in rural areas. The added value it
generates benefits all those involved in production within the designated region. Geographical
indications often generate a premium price due to the connection with specific qualities or
traditional practices. This leads to economic benefits for local producers. This, in turn, can

stimulate local employment and can help to stop rural depopulation.

Moreover, GI products can have other positive effects, such as promoting tourism and enriching
the local gastronomy scene. Beyond immediate economic gains, geographical indications can

increase the visibility of a region, helping to build a distinctive regional identity or "brand."

However, it is important to note that the registration of a geographical indication does not
automatically guarantee success or sustainable development for a region. Certain conditions

must be met, both in terms of regional characteristics and the specific design of the GI scheme.

Products certified as geographical indication are often the result of traditional processes and
know-how of the community living in the geographical area. Some products can have features
of the traditional artistic heritage (traditional cultural expression). This is particularly true for

tangible products.

Geographical indication is the perfect form of protection of the traditional knowledge and
traditional cultural expressions because it lasts forever, the link between the product and the
place of origin is provided and the indication does not become generic. In addition, it cannot be

licensed or transferred outside the defined region.

Although GIs do not directly protect traditional knowledge or cultural expressions, which
remain in the public domain and susceptible to misappropriation under traditional Intellectual
IP systems, they can play an indirect but significant role in their protection. First, the protection
of a GI identifies the cultural importance of the associated traditional knowledge and know-
how, helping to preserve these for future generations. Moreover, the value-added discourages
producers from abandoning traditional processes in favor of cheaper, less authentic alternatives.
Cheaper and less authentic alternatives imitations can undermine local artisans, creating
competition that threatens traditional production and can lead to the loss of valuable

craftsmanship and knowledge.
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GIs protect against misleading trade practices, such as the sale of counterfeit or misrepresented
products. Additionally, GlIs can provide economic benefits to indigenous communities by
facilitating the commercial exploitation of traditional knowledge and cultural heritage, leading

to a traditional knowledge-based economic development.

1.5.4 Sustainability

GIs were not originally created to improve environmental sustainability, but with some changes
they can become a mark that guarantees authenticity but also sustainability. The new Regulation
(EU) 2024/1143 represents an opportunity thanks to the possibility of adding sustainability
criteria in the product specifications, in this way innovations would not be limited by the

product specifications, but on the contrary encouraged.

However, this is not sufficient to improve the environmental sustainability of Gls. To make

these criteria effective, four factors must be considered:

1. Strictly and complete product specifications;

2. Environmental awareness of producers: they use the resources efficiently to maintain
the quality;

3. Institutional support and cooperation of producers;

4. Connection with the territory.

So, to improve environmental sustainability, specific environmental goals should be written in
the product specifications, the producer awareness, the cooperation and the link with the
territory should be strengthened. After the implementation of sustainability practices, they must

be communicated to the consumers, increasing the competitiveness of the products.*

With adequate incentives for agri-environmental measures, PDO products can contribute to
sustainable landscape management. The introduction of eligibility criteria focuses on socio-

ecological goals PDO products could become a sustainability standard. !

S9FALASCO, Silvia; CAPUTO, Paola; GARRONE, Paola. Can Geographical Indications promote environmental
sustainability in food supply chains? Insights from a systematic literature review. Journal of Cleaner Production
444, 2024, p.141100.

31 FLINZBERGER, Lukas, et al. Is the ‘Protected Designation of Origin’an indicator for sustainable landscape
management? Insights from pasture-based animal husbandry in five EU countries. Journal of Land Use Science,
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Certified products have proven to be more sustainable than their non-certified reference on most
economic and social indicators. Certified products are 61% more expensive, the extra
performance per euro is like policy interventions to improve sustainability such as subsidies or

taxes.>?

Despite geographical indications were not created to guarantee sustainability, they lead 16

positive environmental effects, especially in the North of the world, including:

1. Landscape conservation and valuing;

2. Barrier against productive intensification;

3. Decrease in chemical fertilizers and pesticides use;
4. Conservation of plant varieties and animal breeds;
5. Maintaining habitats for nave fauna;

6. Proper soil management;

7. Increased environmental awareness;

8. Valuing of perennial arboreal cultures;

9. Water resources conservation;

10. More adaptable production techniques;

11. Barrier against more degrading activities;

12. Conservation of microbiota in artisanal food products;
13. Invasive species control ;

14. Urban expansion and real state speculation control;
15. Fire prevention;

16. Protected areas creation and reforestation projects.
On the contrary, negative effects were found especially in the South of the world:

1. Productive intensification;
Decrease in genetic variability;

Inability to contain deforestation/degradation trend;

> »w D

Water resources degradation;

2024, Vol. 19, n.1, p. 59-77.

32 BELLASSEN, Valentin, et al. The economic, environmental and social performance of European certified food.
Ecological economics, 2022, Vol.191, p. 107244.
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5. Overexploitation of natural resources.

Therefore, the assumption that geographical indications generate always positive effects is not
correct. The study shows that if these 6 factors occur, it is more likely that the GI brings positive

effects:

e Social governance;

e Public policies stimulating desirable practices;
e C(Clear link between product and terroir;

e Environmental objectives in GI specifications;
e Profitability of GI and associated activities;

e Appropriate technical assistance.*’

Nowadays, sustainability is a hot topic: companies are aware of it, and they are studying new
ways to make their activities sustainable. Interesting cases are the Prosecco DOC, the Prosciutto

di Parma DOP and the Mozzarella di Bufala Campana DOP.

The case of Prosecco DOP provides clear indications to producers on how to make their
production models more sustainable. The study suggests creating a plan to bring together the
skills of different professionals to identify the best solutions to increase environmental, social
and economic performance. Achieving greater sustainability will also lead to greater consumer
loyalty and a better perception from the local community, making companies more competitive

on the market.’*

PARma ham high SUsTainability sTandard (PARSUTT) is a project that aims to adopt higher
sustainability standards than those imposed by legislation on animal welfare, the use of drugs
and biosafety throughout the Prosciutto di Parma production chain. This project aims to produce
a ham with greater quality, capable of meeting the requests of Italian and foreign consumers

careful to food safety and its ethical production.*’

33 MILANO, Marja Zattoni; CAZELLA, Ademir Antonio. Environmental effects of geographical indications and
their influential factors: A review of the empirical evidence. Current research in Environmental sustainability 3,
2021, Vol. 3, p. 100096.

3% DI CHIARA, Valentina, et al. Collaborative Approach for Achieving Ambitious Sustainability Goals: The
Prosecco Sustainability Project. Sustainability, 2024, Vol.16, n.2, p. 583.

35 See the link: https://www.prosciuttodiparma.com/altre-attivita/.
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Mozzarella di Bufala DOP is sustainable®, despite the opposite belief until now. This myth was
unmasked by a study conducted in the mozzarella production area which demonstrates that the
quantity of carbon dioxide, fixed and released into the atmosphere by the plants used to feed
the buffaloes, neutralizes the sum of the CO2 emitted by respiration, agricultural processes,

transport and processing of milk.?’

36 See the link: https://www.mozzarelladop.it/.
37 DE VIVO, Roberto, et al. Calculation Method of the Carbon Footprint of Products of Animal Origin Integrated

with the Physiological Absorption of Carbon Dioxide: Calculation Example of the CFP of Mozzarella di Bufala
Campana DPO. Advances in Environmental and Engineering Research, 2023, Vol. 4, n.3, p. 1-15.
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CHAPTER 2. FROM THE GREEN PAPER TO THE NEW
REGULATION

Before the creation of Regulation (EU) 2023/2411 there was no protection at European Union
level as geographical indications for non-agricultural products. Industrial and handicraft
products are an important part of local identity, attract tourism and create job opportunities. The
creation of a new uniform system would increase the regional economy, give consumers true
information about the authenticity and help producers stay competitive in niche markets. The
European Commission got the assignment to create a regulatory framework for the protection

of non-agricultural products.

2.1 Before the Green Paper

The European Union is rich in Industrial and Craft (CI) products, result of traditional knowledge
and production methods rooted in the cultural and social heritage of the territory. All these
products are part of the cultural heritage of Europe and contribute to the cultural and creative

economy. If exploited correctly these products have considerable economic potential.

The European Union is bound by the rules on protecting GIs for agricultural and non-
agricultural products under the TRIPS Agreement. To prevent unfair competition and to avoid
misleading consumers about the origin of the products, all WTO member states must protect

GIs with their own legal instruments.

At the EU level, only wines, spirit drinks and agricultural products can be registered as GI.
While, at the national level, some countries provide protection. This results in the lack of

harmonization, fragmented protection and potential barriers within the internal market.

In May 2011, the Commission identified the issue in the Communication a single market for
intellectual property rights*®. The document explains the importance of the creation of a single
market for intellectual property rights: it exploits the potential of European inventors and
creators and promotes economic growth, job creation and a competitive economy. The

communication suggests an analysis of the existing legal framework for the protection of Gls

38 EUROPEAN COMMISSION, 4 Single Market for Intellectual Property Rights Boosting creativity and
innovation to provide economic growth, high quality jobs and first class products and services in Europe, 2011.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52011DC0287.
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for non-agricultural products and its implications for the internal market.

The study on geographical indications protection for non-agricultural products in the Internal
Market®, published by the Commission in February 2013, shows that national and European

existing legal instruments are insufficient.

The Commission organized a public hearing on 22 April 2013 to discuss the result of the study
and provide a platform for a debate on the need for more efficient GI protection of non-
agricultural products at EU level. Many stakeholders taking part agreed that EU need a better
protection. Because of the results the Commission decided to continue its analytical work
through the Green Paper. The Green Paper*® was published by the European Commission in
December 2014. This document analyses all the aspects connected with the possible extension

of geographical indication protection to industrial and craft products.

2.2 THE GREEN PAPER

2.2.1 The legal framework

From an international perspective, various treaties provide protection for geographical
indications. These international treaties protect all types of agricultural and non-agricultural
products as geographical indications.

In Europe, as already said, wines, spirits and food are protected at the European Union level,
while non-agricultural products are only protected at a national/regional level through national
legal systems.

Member state laws on the protection of non-agricultural geographical indications have not yet
been harmonized: national protection systems vary from one state to another with significant

differences in definitions, registration processes and costs, purpose of protection and means of

3 EUROPEAN COMMISSION, Study on geographical indications protection for non-agricultural products in
the internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.

40 EUROPEAN COMMISSION, Green Paper: making the most out of Europe's traditional know-how: a possible
extension of geographical indication protection of the European Union to non-agricultural products, 2014. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0469.

Definition provided by the EU website. URL: https://eur-lex.europa.eu/EN/legal-content/glossary/green-
paper.html

Green papers are documents published by the European Commission to stimulate discussion on given topics at
European Union (EU) level. They invite the relevant parties (bodies or individuals) to participate in a consultation
process and debate on the basis of the proposals they put forward. Green papers may give rise to legislative
developments that are then outlined in white papers.

27



enforcement. There are thus different levels of protection in the various countries of the
European Union, based on the TRIPS agreement.

Non-agricultural products are protected by laws on unfair competition or consumer deception
in all the EU countries. Sui generis systems provide protection to industrial and craft products
in 15 EU countries*!, taking various forms: regional or national regulations on specific crafts
(e.g. ceramics), specific laws on certain products (e.g. Soligen knives) or to regional or national

laws that protect all industrial and craft products*.

2.2.2 Potential economic, social and cultural benefits deriving from the extension

From an economic point of view, the harmonization of the EU GI system increases the
distinctiveness and attractiveness of the products guaranteeing quality and origin, this boosts
sales* and helps against losses caused by counterfeiting and imitation.

In addition, the producers can access more easily promotion funds, investments aid from public
authorities and trade affairs. Collective organizations and management of protected names by
associations of producers could benefit. A famous geographical indication can enhance the
visibility of the territory of origin and produce multiplying effects such as encouraging
tourism**, trade fairs, and cultural activities creating more job opportunities.*’Delocalization is
not an option, so job opportunities generated by a given product cannot be moved because of
its link with the territory. So, the registration of products as GI in certain fragile areas of the

world is a great opportunity for the local economy.

Geographical indications help consumers aware of geographical origin, culture, tradition or
specific characteristics or quality present in products to make informed choices. GI protects
consumers from buying products which do not have the qualities and features they expect and

for which they are willing to pay a premium price: only goods produced following specific

41 Belgium (Wallonia), Bulgaria, Croatia, Czech Republic, Estonia, France, Germany, Hungary, Latvia, Poland,
Portugal, Romania, Slovakia, Slovenia, Spain (region of Murcia).

42 EUROPEAN COMMISSION, Study on geographical indication protection for non-agricultural products in the
internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.

4 EUROPEAN COMMISSION, Study on geographical indication protection for non-agricultural products in the
internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.

# WIPO, Geographical Indications: an introduction, 2021, 2nd edition. URL:
https://www.wipo.int/publications/en/details.jsp?id=4562.

4 EUROPEAN COMMISSION, Study on geographical indication protection for non-agricultural products in
the internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.
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criteria can have the label.

A unitary protection system for non-agricultural products should impact positively on
negotiating in trade agreements with third countries interested in securing better protection for
their non-agricultural products in EU. The absence of such protection affects negatively the

capacity of the EU to negotiate and achieve better protection in counties for EU products.

Gl-eligible non-agricultural products can compete by emphasizing their authenticity, unique
quality, and other attributes that consumers value. These products face constant challenges from
imitations that exploit their reputation, often offering lower quality at lower prices. To thrive,
GI products must compete in a fair environment. However, if imitations use the geographical
name to benefit from the reputation, authenticity and quality of the original products, original

products risk disappearing.

Geographical indications play a key role in keeping tradition and know-how alive and they are
passed on from generation to generation. Historical, cultural and social heritage risk to be
damage if these products disappear due to a lack of appropriate protection. Their production
methods and related activities are closely linked to local communities, reflecting their heritage.
Furthermore, GI products foster collaboration networks between producers and local entities
such as public institutions and tourism organizations, thereby strengthening social capital within

a region.

2.2.3 Issues and challenges

The stronger the reputation and recognition of a geographical indication, the more likely it is
that competitors exploit it by misusing the name on products that don't originate from the
designated geographical area or fail to meet the established product standards or quality
expectations. Such misuse results in revenue loss and reduced market share for legitimate
producers. It also poses the risk of reputational harm and incurs additional legal costs to defend

the authenticity and integrity of the GI.

The following lines define the alternatives to EU harmonized protection and their disadvantages
if chosen. The costs of legal action against infringement can be very high for a company. The

study shows that companies adopt different strategies, such as letters of protest, anti-
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counterfeiting campaigns, registering trademarks or taking legal actions.*® The outcomes of
these actions are often uncertainty because of the lack of an EU legal framework for industrial

and craft products.

The national protection systems provide protection when they are used for providing GI
protection at EU level for non-agricultural products. In all EU countries, laws on unfair
competition and consumer deception protect against unfair commercial practices, but this
protection is limited. These laws differ from country to country, this implies different costs,
procedures and formal requirements. In addition, producers often do not open civil proceedings
against unfair practices because of high costs and evidence is often hard to establish.*’
Registering a product as a trademark has its limits: the owner of the right can exclude others
from using it and it does not have any link with the territory of origin, while the geographical
indication guarantees that the product has specific characteristics due to the link with the
territory where it is produced. Collective marks are owned by a group of producers, and they
can be used by anyone who is part of the group and respects the rules established. A certification
mark is owned by a certifying legal entity that controls the use of the mark. The legal entity
checks if the mark is used following the certification standards. Trademarks do not provide the
link to a specific geographic area and the holder is free to define the rules of use.

Regional and national regulations are not harmonized, protection is guaranteed only in the
country where the product is registered, and it does not guarantee a level playing field for

protection in the single market.

2.2.4 Options for the protection
The best option is a form of protection compatible with the existing at European and
international level, which satisfies the economic and stakeholder needs. These are the opinions
collected by the Commission on fundamental key points to designing a possible EU initiative
on GI protection for industrial and draft products:

e Label: the name of a product, the name of a geographical area, a non-geographical name

(associated with the place of origin), signs or symbols (associated to a certain region);

4 EUROPEAN COMMISSION, Study on geographical indication protection for non-agricultural products in the
internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.

47 EUROPEAN COMMISSION, Study on geographical indication protection for non-agricultural products in the
internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.
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Products excluded from GI protection: generic terms, homonymous geographical
indications (names that are spelled or pronounced alike, but originating in different
places), cases of conflicts prior trademark. These exceptions are reflected in the EU
Regulation for agricultural products;

What protection: cross-cutting (definition of the key elements to apply to all the
categories of the product) or sectoral approach (specific rules or different categories of
products, for example for products which the presence of raw materials is particularly
important);

The causal link between the characteristics of the product and the designated area of
origin is required: qualities depend on the natural conditions of the place and/or the ways
human societies work with them. The link can take different forms, for example for
agricultural products there are two kinds of labels: the PGI and the PDO. The link can
be applied also to non-agricultural products and the two labels should fit also in this
case, even if for certain GIs the link is based only on human skills and not on natural
inputs;

Quality: GI is a commitment to quality and ensures fair competition for producers. In
the EU, producers must provide information like the product’s features, the production
process and the geographical origin when they apply for registration. The product
specification is the key to obtaining GI protection, it ensures quality, but it does not
establish a quality standard. The system ensures that characteristics and reputation are
maintained: designated authorities or certified private bodies check continuously after
the registration. The description of a product should not be too restrictive, as it could
stop possible innovations, the focus should be on quality;

Reputation: could be an extra criterion or an alternative to a particular quality or
characteristic of the product. This would help already developed products, while it

would disadvantage the new one.

To enhance protection the Green Paper provides two solutions: the harmonization of national

laws or the creation of a single EU-wide system.

The harmonization of national legislation means that the EU Member States that currently do

not have such a system need to create one. The protection throughout the internal market is

necessary for effective protection, otherwise consumers risk being confused through identical

Gls for different products from different countries. Harmonization requires reciprocal

recognition and protection of GIs, avoiding duplication. EU countries should be able to find
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possible conflicting GIs (also in foreign languages), this could be difficult and a mechanism to
solve conflicts between similar indications should be established. To ensure a uniform
approach, a relatively high level of harmonization is necessary.

Another option is the creation of a single EU-wide system. The introduction of a new EU-level
system raises the question of whether national systems should coexist or not. Co-existing
systems exist, for instance in trademarks, they allow users to choose the protection according

to their needs.

An exclusive EU-wide system for GIs would be simpler, but this means extending protection
for names that are commercially relevant only in one Member State or region to all EU
countries, even though the product's market might be confined to a smaller area. Maintaining
parallel systems would require a minimum level of harmonization. To avoid potential conflicts,
an exclusive EU-level system might be a simpler solution, as it would eliminate the need for
national-level GI protections. However, this would necessitate transitional measures for

existing national GIs to align with the new EU framework.

In principle, GlIs could be protected without registration. Countries like Latvia and Switzerland
protect GIs by implementing specific legal measures and penalties to prevent misleading use of

non-registered Gls.

However, the absence of a registration system can create uncertainty regarding the existence or
scope of protection and make enforcement more difficult. A system with registration offers

more clarity, especially in the case of disputes.

An EU-level registration process could follow the model used for agricultural GlIs. A
registration process requires that companies conduct administrative tasks such as filing
applications, handling objections, and possibly paying fees. This generates administrative costs

and additional expenses due to enforcement and litigation of GI.

The application is analyzed according to the local context, but it could be difficult if it is done
only by a single central EU body. If local experts examine the application, there is a risk of

developing diverging local practices, that damages the local credibility of the system.

For the registration at EU level, the applicant can be a group of producers. The result of a study

shows that in some EU countries, chambers of commerce, local communities, state bodies or
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consumer associations can apply for GI protection.*® The participation of consumer associations
and state bodies in the registration process can strengthen the quality aspect of the product
specifications. It is necessary that producers remain involved in establishing the rules which are

going to be applied to the production process.

For the credibility and legal certainty of a system, it seems important to allow interest parties

to object to the registration of a label, so rules must be decided.

Payment of fees helps to cover costs of managing the registration, it limits the registration of

not solid and serious projects, but it discourages small producers.

The level, the GI rights, the duration and the cancellation of the protection should be discussed

and established.

2.3 After the Green Paper

Then the Commission invited stakeholders to answer several questions by 28 October 2014,
then it presented the results during the conference in Brussels in January 2015. The goals of the

consultation and the conference were to collect the opinions of stakeholders on:

e Current forms of protection at national and EU level and the possible benefits of GI
protection for industrial and craft products;
e Option for EU-level GI protection for non-agricultural products about scope of

protection, requirements, procedural aspects and implementation.
The main results from the public consultation are:

e A clear majority of respondents think that the current protection system is insufficient,
complicated, diverse and expensive, for these reasons an action at EU level is necessary.
In addition, they find benefits in economy and competition, consumer protection (in
terms of correct and available information), culture and art (preserving traditions, know-

how, diversity and cultural expression avoiding the risk of losing skills);

48 EUROPEAN COMMISSION, Study on geographical indication protection for non-agricultural products in the
internal market, 2013. URL: https://ec.europa.eu/docsroom/documents/14897.
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e Many respondents explain that the nature of the link between the territory and the
product should be evaluated carefully (it must be unambiguous, unmistakable and non-
generic) because there is not always a physical connection, as for agricultural products
(the link derives from the method of production, traditions and know-how);

e According to a broad majority only a system based on registered Gls ensures the legal
certainty for producers and competitors and the effective enforcement of rights;

e According to many respondents the new system should take into consideration the
experience gained with the existing EU GI system and improve it when it is necessary;

e The new system should be accessible for all producers with fast and easy procedures;

e Many respondents ask for clear rules on the coexistence between Gls and trademarks.

During the conference, many participants expressed in favor of unitary GI protection for non-
agricultural products in the EU. They highlighted the complexity of the current national

systems, that do not ensure effective protection against misleading use of CI GI products.

Many stakeholders emphasized that any new system should balance the trademark and GI

systems, ensuring they complement and strengthen each other.

Many participants agreed on the need for clear eligibility criteria to ensure legal certainty, while
allowing enough flexibility to apply across different sectors without stopping innovation. Key
points raised included the link between the product and its place of origin, and the quality

requirements.

In the third part of the discussion, many participants supported the formal registration of GlIs,
seen as a means to enhance the system’s credibility and legal certainty. It was highlighted that

the registration process must be fast, simple, and affordable for all, including smaller producers.

The participants also frequently debated on how closely any new system should align with the
EU-level GI protection framework for agricultural products, on the involvement of national and
regional authorities in the registration process and on the control and enforcement

mechanisms.*’

In September 2013, the European Patent Office and the Office for Harmonization in the Internal

4 EUROPEAN COMMISSION, Results of the public consultation (15 July - 28 October 2014) and public
conference (19 January 2015, Brussels) on the Green Paper Making the most out of Europe’s traditional know
how: a possible extension of geographical indication protection of the European Union to non agricultural
products (COM(2014) 469 final).
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Market published a study in cooperation with the Commission. The study shows the economic
value of intellectual property in terms of output, employment, wages and trade. The study
reveals that the industry contributes significantly to the economy of the EU. This sector
accounts for more than 26% of employment and 39% of Gross Domestic Product (GDP) in the
EU. In addition, workers in the IP industries earn higher wages with a premium of over 40%.
50

In March 2014, the President Barroso at the summit presented the Communication For a
European Industrial Renaissance®, which emphasized the crucial role of intellectual property
rights and geographical indications in boosting sustainable economic growth across the EU and
increasing creativity and innovation. The document explains how many companies had better

growth and performance than other sectors during the economic crisis.

In October 2014, the European Commission consulted the European Economic and Social
Committee (EESC) on the Green Paper, with the following result: “the EESC supports the
extension of Geographical Indication (GI) protection to non-agricultural products through a
unitary EU regulation, which it considers will provide valuable and necessary protection to
companies that have a proven record of stimulating economic growth and innovation, and
providing high skilled and better paid jobs>*”. EESC suggests following the existing protection
system for agricultural products. In addition, it recommends providing a formal registration
process, if possible free of charge or with a small fee to allow SMEs to join. The registration
should be valid for an unlimited period to avoid costs and bureaucracy but subjected to frequent
controls. The link between the product and the place of origin is fundamental and the
relationship between trademarks and Gls should be defined. According to the EESC, extending
the GI system to CI products will benefit producers by ensuring fair competition, and it will

provide consumers with reliable information about the authenticity and quality of products. This

0. EUROPEAN PATENT OFFICE AND THE OFFICE FOR HARMONISATION IN THE INTERNAL
MARKET, Intellectual property rights (IPR) intensive industries: contribution to economic performance and
employment in the EU, 2013. URL: https://euipo.europa.eu/tunnel-
web/secure/webdav/guest/document_library/observatory/documents/meetings/2nd_plenary meeting-28-10-
2013/IPR intensive industries en.pdf.

51 EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, For a European Industrial
Renaissance, 2014. URL: https://eur-lex.curopa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0014.

52 EUROPEAN ECONOMIC AND SOCIAL COMMITTEE, Opinion of the European Economic and Social
Committee on the Green Paper — Making the most out of Europe's traditional know-how: a possible extension of
geographical indication protection of the European Union to non-agricultural products, 2014. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52014AE5991.
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expansion will also benefit the economy and improve relations and trade with third countries.
It presents an opportunity to promote and protect traditional products and craftsmanship.

Additionally, it will stimulate economic growth and employment.

In February 2015, the European Committee of the Regions expressed its opinion on the
extension of GI protection to non-agricultural products. The committee agreed about the
harmonization of non-agricultural GlIs because it will bring many benefits identified in the
Green Paper such as improve the economy in fragile areas, boost tourism, help consumers in
recognizing authenticity, originality and quality of products and take advantage in the
relationship between EU and third countries. The committee affirms that the creation of a single
EU system for non-agricultural GI protection is better than the harmonization of national
rules®.

In autumn 2015, the Parliament promoted an initiative report on the possible extension of EU
GI protection to non-agricultural products. The Parliament supported the idea of the creation of
an EU system for industrial and craft products protection and valorization. It highlights the
importance of the link with the territory to designate the traditional know-how and the quality
of the products. The logo should be easy to recognize, simple and written in the language of the
area of origin of the product. Generic terms and homonymous GI should be excluded from the
protection. It recommends implementing a two-steps formal registration process: a check by
local authorities to ensure the compliance of specificities and a registration at EU level to
guarantee the adherence of common criteria. It called on the Commission to make a legislative
proposal>.

In October 2015 the Parliament, after the publication of the report, reaffirmed its positive
opinion on the creation of a protection at EU level and call on the Commission to propose a

legislative proposal®”.

33 EUROPEAN COMMITTEE OF THE REGIONS, Opinion of the European Committee of the Regions —
Extending geographical indication protection to non-agricultural products, 2015. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014AR5386.

5* EUROPEAN PARLIAMENT, Progetto di relazione sulla possibile estensione della protezione delle indicazioni
geografiche  dell'Unione  europea ai  prodotti non  agricoli  2015/2053(INI), 2015. URL:
https://www.europarl.europa.ecu/doceo/document/JURI-PR-554895 IT.pdf?redirect.

55 EUROPEAN PARLIAMENT, Possible extension of geographical indication protection of the EU to non-
agricultural products European Parliament resolution of 6 October 2015 on the possible extension of
geographical indication protection of the European Union to non-agricultural products (2015/2053(INI)), 2015.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015IP0331.
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2.4 Geneva Act

The two major multilateral agreements for GI protection are the TRIPS Agreement (Trade
Related Aspect of Intellectual Property Rights) of the WTO and the Lisbon system administered
by the WIPO. The EU is a member of the TRIPS Agreement (since 30 November 2007). All
the legal instruments at the international level (Paris Convention, the Lisbon Agreement and
the TRIP Agreement) that provide protection for GIs comprehend agricultural and non-
agricultural products. These treaties include different definitions of GIs, different provisions of

the legal instruments, different scopes.

2.4.1 Geneva Act

The Geneva Act of the Lisbon Agreement on Appellations of Origin and Geographical
Indications was adopted in 2015 by the WIPO. It is an international agreement that aims at
establishing an international system of registration and protection for appellations of origin (in
EU protected designation of origin) and geographical indications (in EU protected geographical
indication). The holders of appellations of origin or of geographical indications can file a single
application and pay for a single set of feed to have the protection in many countries.

The Geneva Act updates and improves the existing international registration system that follows
the Lisbon Agreement for the Protection of Appellations of Origin and their International
Registration (1958). Under the Lisbon Agreement only appellations of origin could be
registered. Now, also geographical indications can be registered filling in a single application.
In addition, it allows intergovernmental organizations to join.

The contracting parties must provide legal measures to prevent the use of internationally
registered AOs or GIs for goods that are of the same kind or of a different kind, or for services,
under specific conditions. In addition, they must provide legal mechanisms to prevent any use
that constitutes an imitation of an AO or GL

This system is flexible because contracting parties can apply their legal system to protect
products under the Lisbon System, the only condition is that it must meet the requirements of
the Act.

The national competent authority, the beneficiaries or their representatives can fill in the
application for international registration.

Contracting states must protect the products registered by other countries part of the Geneva
Act on their territory, within their own legal system and practice, if they accept the protection.
National competent authorities can ask for the refusal of protection of an international

registration. In addition, also third parties can ask their national competent authority for a
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refusal of protection about a registration if their interest is affected.

The Act safeguard prior trademarks, prior use of generic terms, personal names used in business
and rights based on a plant variety or animal breed denomination.

States which are members of the Paris Convention or of the WIPO or whose legislation
complies with the provisions of the Paris Convention can join the Geneva Act. In addition,
international intergovernmental organizations with competence to protect IGs and AOs, such
as the European Union and the African Intellectual Property Organization, can join the Act.
The benefits of accession are:

e Agricultural products, foodstuffs, wine and spirit drinks, handicrafts, industrial products
and natural products can be registered as geographical indication or appellation of origin
in the other contracting parties® (except if a country refuses to protect internationally
registered GI or AO, or invalidates its effect within its territory);

e With a single registration with the WIPO the product is protected: lower costs and
formalities;

e The protection remains valid for as long as it is protected in the country of origin.

2.4.2 European Union joins the Geneva Act

The Lisbon system has 44 members, seven are EU countries: Bulgaria, Czechia, France, Italy,
Hungary, Portugal and Slovakia, three (Greece, Spain and Romania) have signed but not
ratified. The Union itself is not part of the agreement because only countries can join the
agreement. The Geneva Act has 25 contracting parties covering up to 60 countries, so in total
the Lisbon system (Lisbon Agreement and Geneva Act) covers up to 73 countries.

The EU acceded to the Geneva Act on 26 November 2019 and entered into force on 26 February

56 WIPO, Geneva Act of the Lisbon Agreement, 2015. Article 2 defines the concepts of geographical indication
and appellation of origin under the Geneva Act:

(1) [Appellations of Origin and Geographical Indications] This Act applies in respect of:

(i) any denomination protected in the Contracting Party of Origin consisting of or containing the name of a
geographical area, or another denomination known as referring to such area, which serves to designate a good as
originating in that geographical area, where the quality or characteristics of the good are due exclusively or
essentially to the geographical environment, including natural and human factors, and which has given the good
its reputation; as well as

(i1) any indication protected in the Contracting Party of Origin consisting of or containing the name of a
geographical area, or another indication known as referring to such area, which identifies a good as originating in
that geographical area, where a given quality, reputation or other characteristic of the good is essentially
attributable to its geographical origin.

(2) [Possible Geographical Areas of Origin] A geographical area of origin as described in paragraph (1) may
consist of the entire territory of the Contracting Party of Origin or a region, locality or place in the Contracting
Party of Origin. This does not exclude the application of this Act in respect of a geographical area of origin, as
described in paragraph (1), consisting of a trans-border geographical area, or a part thereof.
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2020. The European Union joined the Geneva Act of the Lisbon Agreement through the
Decision (EU) 2019/1754, amended twice: by Council Decision (EU) 2023/1051 and by
Decision (EU) 2023/2412. Regulation (EU) 2019/1753 was adopted by the Parliament to
regulate EU action after the accession.

The EU has exclusive competence for the area covered by the Geneva Act. The ruling of Court
of Justice of the European Union of 25 October 2017 (C-389/15, European Commission v
Council of the European Union) explained that EU has exclusive competence for the Geneva
Act. This is because the act aims at simplifying trade between the EU and third countries part
of the Lisbon Agreement, according to point (e) of article 3(1) TFEU>’. The topic is within the

common commercial policy referred to in article 207(1) TFEU®®, in particular with regard to

57 Article 3 TFEU
1. The Union shall have exclusive competence in the following areas:

(e) common commercial policy.

38 Article 207 TFEU

(ex Article 133 TEC)

1. The common commercial policy shall be based on uniform principles, particularly with regard to
changes in tariff rates, the conclusion of tariff and trade agreements relating to trade in goods and
services, and the commercial aspects of intellectual property, foreign direct investment, the achievement
of uniformity in measures of liberalisation, export policy and measures to protect trade such as those to
be taken in the event of dumping or subsidies. The common commercial policy shall be conducted in the
context of the principles and objectives of the Union's external action.

2. The European Parliament and the Council, acting by means of regulations in accordance with the
ordinary legislative procedure, shall adopt the measures defining the framework for implementing the
common commercial policy.

3. Where agreements with one or more third countries or international organisations need to be negotiated
and concluded, Article 218 shall apply, subject to the special provisions of this Article.

The Commission shall make recommendations to the Council, which shall authorise it to open the
necessary negotiations. The Council and the Commission shall be responsible for ensuring that the
agreements negotiated are compatible with internal Union policies and rules.

The Commission shall conduct these negotiations in consultation with a special committee appointed by
the Council to assist the Commission in this task and within the framework of such directives as the
Council may issue to it. The Commission shall report regularly to the special committee and to the
European Parliament on the progress of negotiations.

4. For the negotiation and conclusion of the agreements referred to in paragraph 3, the Council shall act
by a qualified majority.

For the negotiation and conclusion of agreements in the fields of trade in services and the commercial
aspects of intellectual property, as well as foreign direct investment, the Council shall act unanimously
where such agreements include provisions for which unanimity is required for the adoption of internal
rules.

The Council shall also act unanimously for the negotiation and conclusion of agreements:

(a) in the field of trade in cultural and audiovisual services, where these agreements risk prejudicing the
Union's cultural and linguistic diversity;

(b) in the field of trade in social, education and health services, where these agreements risk seriously
disturbing the national organisation of such services and prejudicing the responsibility of Member States
to deliver them.

5. The negotiation and conclusion of international agreements in the field of transport shall be subject to
Title VI of Part Three and to Article 218.

6. The exercise of the competences conferred by this Article in the field of the common commercial
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the commercial aspects of intellectual property. The decision authorizes the EU to join the

Geneva Act to exercise its exclusive competence.

With the judgment in Case C-24/20 European Commission v Council of the European Union,
only the seven Member States (already party to the Lisbon Agreement) are authorized to ratify
or accede to the Geneva Act alongside the EU. Their accession is necessary to preserve the
seniority and continuity of the protection of the AOs already registered by these Member States
under the Lisbon Agreement and to comply with the obligations provided for in Article 11 of
Regulation (EU) 2019/1753 regarding transitional provisions for AOs already registered under

the Lisbon Agreement.

The Commission represents the EU in the Lisbon Union of WIPO and is the competent authority
designated by the EU responsible for the administration of the Geneva Act, according to article
4(1) of Decision (EU) 2019/1754 the Commission was designated as the competent authority
referred to in article 3 of the Geneva Act. To manage the registration of geographical indications
for craft and industrial products as in Regulation (EU) 2023/2411, Decision (EU) 2023/2412
amends Decision (EU) 2019/1754 by designating the European Union Intellectual Property
Office (EUIPO) as the EU’s competent authority for these geographical indications under the

Geneva Act.

2.5 IP Action Plan

The Council conclusion "An EU Industrial Policy Strategy: a Vision for 2030", of May 2019,
called for sustainable and strong industrial development and for a strengthening of European
industry. It highlighted that a well-functioning and efficient intellectual property rights system
is crucial for development and growth. It emphasized the importance of improving and updating
the European intellectual property frameworks to guarantee that ideas and inventions can be
effectively developed and brought to market, by and for SMEs and for the European economy

and society™.

For centuries, Europe has been an innovator in the industrial field and helped improve globally

policy shall not affect the delimitation of competences between the Union and the Member States, and
shall not lead to harmonisation of legislative or regulatory provisions of the Member States in so far as
the Treaties exclude such harmonisation.

% COUNCIL, A4n EU Industrial Policy Strategy: a Vision for 2030, 2019. URL:
https://data.consilium.europa.eu/doc/document/ST-9706-2019-INIT/en/pdf.
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the way people produce, consume and do business. European industry drove the economy,
giving jobs to millions of people and creating a network.
The industry has proven its ability to change according to the world’s challenges, now the
challenges are:
e Maintaining the global competitiveness of European industry and a level playing field,
e Making Europe climate neutrality by 2050;
e Shaping Europe digital future.

Europe needs an industrial strategy that helps it not only to adapt to the current challenges, but
also to drive change and innovation. The strategy must be based on European values, such as
competition, open markets, world-leading research and technologies and a single market.

On 10 March 2020, the EU Commission adopted the New Industrial Strategy, a new strategy
to help Europe in reaching climate neutrality and digital leadership. To do this, society,
economy and industry must be reshaped though new technologies resulting in new products,
services, markets, jobs and business models. It contains a series of actions to support all players
of the European industry, including big and small companies, innovative start-ups, research
centers, service providers, suppliers and social partners.

The Strategy defines key drivers for the industrial transformation and suggests a range of
actions:

e Review and update of the single market legislation (intellectual property policy and
competition framework);

e Encourage a global level playing field to limit threats to unfair competition and trade;

e Support industry towards climate neutrality. The modernization and the decarbonization
of energy intensive industries is the main goal. Support sustainable and smart mobility
industries. Promote energy efficiency and ensure supply of low-carbon energy at
competitive prices;

e Reinforce the industrial and strategic autonomy of Europe, reducing the dependence on
others for products we need most such as critical materials and technologies, food,
infrastructure, security and other strategic areas. Support the development of key
technologies strategically important for the future of the Europe industrial sector, such
as robotics, microelectronics, high performance computing and data cloud
infrastructure, blockchain, quantum technologies, photonics, industrial biotechnology,

biomedicine, nanotechnologies, pharmaceuticals, advanced materials and technologies.
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Guarantee the supply of critical raw materials and pharmaceuticals. Focus on defense,
space and data;

e Accelerate the decarbonization of industries;

e Play a leading role in the ecological transition, reducing carbon and material footprint
including circularity across the economy;

e Encourage innovation and research;

e Recruit and retain qualified workforce. Incentive skilling and reskilling;

e Focus on investment;

e Encourage a partnership approach to governance.

For the purpose of this study, it is important to highlight the IP Action Plan in which it
recognized the need “to ensure that its Intellectual Property policy helps to uphold and
strengthen Europe’s tech sovereignty and promote global level playing field. IP helps to
determine the market value and competitiveness of Europe’s firms. This is their intangibles,
such as brands, designs, patents, data, know-how, and algorithms. Smart IP policies are
essential to help all companies to grow, create jobs and to protect and develop what makes them
unique and competitive®””. The IP Action Plan aims at evaluating the need to improve the
existing IP protection system and at guaranteeing a clever use of IP to fight IP stealing.
A focus on the SMEs is essential: the Europe economy accounts for 25 million small and
medium enterprises; they employ around 100 million people and contribute to more than half
of the European GDP. SMEs find innovative solutions to challenges like climate change,
resource efficiency and social cohesion and help spread innovation around European countries.
They play an important role in the competitiveness and prosperity of Europe, in the economic
and technological sector, and for these reasons they are a fundamental component of the EU’s
industrial strategy.
On 10 March 2020 the Commission published a communication entitled “A SME Strategy for
a sustainable and digital Europe”. The strategy suggests actions based on the following goals:

e Support the transition to sustainability and digitalization;

e Reducing regulatory burden and improving market access;

e Improve access to financing.

60 EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the Regions, A New
Industrial Strategy for Europe, 2020. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020DC0102.
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The goal is exploiting all the potentials of European SMEs to drive the twin transitions,
increasing the number of SMEs that adopt sustainable practices and digital technologies. The
last purpose is for Europe to become the most appealing destination to start, grow and scale a
small business in the single market. To be effective, the strategy must involve joint actions at
EU, countries and SMEs level.

For the purpose of this thesis, the IP issue is the one to highlight. SMEs may face challenges in
developing intellectual property strategies to protect their investments in R&D and raise growth
capital (crucial for the twin transitions). Only 9% of SMEs protect their IP rights, due to the
lack of awareness of EU and national initiative or they are worried about complexity and costs
of the protection. The Intellectual Property Action Plan proposes measures to make the IP
system more effective for SMEs, including actions to simplify IP registration procedures (such
as reforming EU legislation on industrial designs and models), improve access to strategic IP
advice (for example, integrating such advice into all EU R&D funding), and facilitate the use
of IP as a tool to access financing®!.

On 10 November 2020, the Council adopted conclusions on IP policy and expressed that it
“stands ready to consider the introduction of a system for sui genmeris protection of non-
agricultural products, on the basis of a thorough impact assessment of its potential costs and
benefits”?, taking into account the entry into force of the Geneva Act of the Lisbon Agreement
and the resolution of the European Parliament®,

On 25 November 2020, the Commission published a new Action Plan on Intellectual Property
to help businesses, particularly small and medium-sized enterprises, maximize the value of their
innovations and creations, ensuring that they contribute to the benefit of the economy and the
society. Intangible assets are essential elements of today’s economy: annual investments in
intangible assets increased by 87%, while investments in tangible assets increased by 30%

during the last two decades.

6 EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, An SME Strategy for a
sustainable and digital Europe, 2020. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020DC0103.

62 COUNCIL OF THE EUROPEAN UNION, Intellectual property policy and the revision of the industrial designs
system in the Union - Council conclusions, 2020. URL: https://www.consilium.europa.eu/media/46671/st-12750-
2020-init.pdf.

6 EUROPEAN PARLIAMENT, Possible extension of geographical indication protection of the EU to non-
agricultural products, 2015. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52015IP0331.
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Intellectual property rights play a key role in economic growth, enabling companies to value
their intangible assets. It is important to focus on the EU strengths and improve the EUs
framework where it is necessary and establish well-designed IP policies to help companies on
innovations and creations. At the same time, these policies should ensure that inventions and
creations benefit the economy and society. The EU is rich in creativity and innovation, so it is
essential to maximize the incentives and guide companies towards economic recovery and

Europe's leadership in green and digital technologies.

This Action Plan aims to maintain Europe's global leadership in creative and innovative

industries, while accelerating its green and digital transitions.

In the knowledge economy, intangible assets—such as brands, designs, patents, and data—are
becoming increasingly significant. IP-intensive sectors account for 45% of GDP and 93% of
EU exports, and the added value of IP is growing across most European industrial ecosystems.
Globally, the number of IP filings is increasing, as intangible assets play an important role in

the technological sector.
Action Plan defines actions in five areas:

1. Improve IP protection. The IP system is still too fragmented, with expensive and
complex procedures. The main aim is to guarantee that EU innovators have access to
fast, effective and affordable protection tools. The Commission will:

e Introduce the unitary patent system;

e Make more transparent and efficient the supplementary protection certificates
system,;

e Modernize and make more accessible the design framework;

e “strengthen the protection system for geographical indications for agricultural
products to make it more effective and consider, on the basis of an impact
assessment, whether to propose an EU protection system for non-agricultural
geographical indications™®%;

e Evaluate the plant variety legislation.

6 EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, Making the most of the EU’s
innovative potential An intellectual property action plan to support the EU’s recovery and resilience, 2020. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0760.
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2. Enhance the use of IP by companies, in particular SMEs and researchers. Only 9% of
SMEs apply for IP because they think the system is too expensive and complex. In
addition, they do not know the economic and commercial benefits: financial analysts
and investors recognize IP as a measure of judgment of the value of a company and of
its technological and growth capabilities. The Commission will make available IP SME
vouchers to finance IPR registration and strategic IP advice and it will introduce services
of IP assistance;

3. Facilitate access to IP. The EU should improve its tools to make innovations and
technologies available, while guaranteeing a fair return on investment;

4. Fight counterfeiting and piracy and improve enforcement of IP rights;

5. Promote fair global competition. Some extra-EU countries do not protect IP, often to

the harm of EU countries.

To sum up, the Plan defines essential steps to increase IP protection, encourage IP adoption
among SMEs, facilitate IP sharing to boost technological advancement in industries, combat
counterfeiting, strengthen IP enforcement, and ensure fair competition globally. Additionally,
the COVID-19 pandemic highlighted dependencies on innovation and technology, so the Plan
proposed measures to ensure the availability of essential IP in times of crisis. The Plan states
that the Commission will evaluate the feasibility of creating an efficient EU CI GI protection

system, based on the impact assessment of its potential costs and benefits®’.

On 25 June 2021 the Council published its conclusions on IP policy, in particular it encouraged
the Commission’s Intellectual action plan and its initiatives, it recognized the key role of the
IP, especially during the COVID-19 but also in the development of SMEs and on the promotion

of green and digital technologies®®.

On 11 November 2021 the Parliament published a resolution on IP action plan. Parliament
supports the Commission in achieving the objectives of the IP action plan since a strong IP
protection system is important for the economic and social recovery of the crisis caused by

Covid and other global crises. It recognizes that IP protection encourages creation, invention

65 EUROPEAN COMMISSION, Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, Making the most of the EU’s

innovative potential An intellectual property action plan to support the EU’s recovery and resilience, 2020. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0760.

% COUNCIL, Council conclusions on intellectual property policy (2021/C 247/02), 2021. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021XG0625(01).
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and innovation.

The Parliament supports the Commission’s proposal, based on an impact assessment, to
introduce sui generis protection for geographical indications of non-agricultural products. This
protection recognizes products as originating in a specific region and their characteristics and
quality are determined by their geographical origin. In doing so, the EU aligns itself with the
Geneva Act. It allows the protection of non-agricultural products as geographical indications.

Parliament expects the Commission to propose legislation as soon as possible.

Parliament emphasizes that introducing sui generis protection for non-agricultural products will
benefit consumers, micro-enterprises, SMEs, employment, rural development, and tourism,
contributing to the EU's recovery from the crisis caused by COVID-19. It also proposes that the
EUIPO establish and manage a register for non-agricultural GIs to ensure examination and

protection across the EU®’.

2.6 Inception impact assessment

The inception impact assessment is a document created with the aim of informing citizens and
stakeholders about the plans of the Commission. In this way, they can express an opinion and
participate in future consultation activities. This document aims only at informing, it does not

prejudge the final decision of the Commission.

2.6.1 Feedback

The report collects opinions from citizens, administrations, business associations and other
stakeholders about the intention of the Commission of assessing the impact of an initiative at
EU level on CI GI products.

There is broad support for an initiative at EU level for the protection of CI GI products. Among
the supporters, most prefer a specific sui generis protection system.

Nobody thinks the Commission should choose a cross-sectoral approach (including different
product categories). One stakeholder thinks that a cross-sectoral approach would protect more
products and be less difficult, while according to two stakeholders the protection should follow

a sector approach with specific rules for each category.

67 EUROPEAN PARLIAMENT, An intellectual property action plan to support the EU’s recovery and resilience
20.5.2022 European Parliament resolution of 11 November 2021 on an intellectual property action plan to support
the EU’s recovery and resilience, 2021. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:520211P0453.
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Several stakeholders argue that GIs are not suited for the protection of non-agricultural products

because the connection between products and territory is more based on human factors than on

natural factors, so they oppose an EU initiative. The main issues are:

1.

Regulatory fragmentation. Many stakeholders highlight that the current EU regulatory
framework is fragmented. The protection is different in each Member States, relying on
trademark laws, unfair competition laws, or sui generis systems. Producers argue that
the fragmentation makes the protection, and the enforcement difficult and expensive.
Additionally, many producers complain about unfair competition and third parties often
register trademarks to monopolize the use of GIs. The lack of a comprehensive
legislative framework creates legal uncertainty, and barriers for right holders who
struggle to protect and enforce their rights both within and outside their national borders;
Impact on SMEs. According to some contributions, CI GIs could offer significant
benefits to SMEs, increasing their visibility among consumers and potentially
expanding their customer base. This reduces the risk of disappearing due to economic
crisis and generational change;

Impact on regional economies and jobs. Several stakeholders highlight that products
eligible for GI protection are mainly produced by small businesses, often located in rural
areas. Many traditional craft industries closed, as they relocated to non-EU countries,
leaving people unemployed and the know-how forgotten. However, these stakeholders
think that the introduction of national sui generis systems has a positive effect on
employment, particularly in rural and underdeveloped regions. An EU-wide approach
should lower the relocation and preserve the know-how. Furthermore, an EU initiative
should increase tourism enhancing visibility and reputation;

Consumer choice. According to certain stakeholders, the protection helps consumers
identify products linked to a specific geographical area;

Administrative burden and efficiency. Several stakeholders support the system if it is
cost-efficient. However, there are concerns that a new EU GI protection system could
result in increased costs and inefficiencies. The harmonization of regulations within the
internal market might lead to significant expenses at various levels, including direct
costs for establishing new bureaucracies or demolishing existing structures. One
stakeholder suggests improving existing GI protection system for agricultural products

before extending GI protection to non-agricultural products;
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6. Innovation. On one hand, some stakeholders argue that intellectual property rights are a
strong incentive for local producers to innovate while respecting local traditions. On the
other hand, five stakeholders believe that GI protection could limit free competition;

7. Trademark and unfair competition laws. There is no consensus on whether trademark
and/or unfair competition laws are suitable for protecting CI GI products. On one hand,
certain stakeholders believe that trademark laws do not provide adequate protection for
Gls. A sui generis GI system would require mandatory monitoring of quality standards,
something that trademark offices do not do when certifying products under collective
or certification marks. Additionally, trademarks have a different function and legal role.
Experience with trademark systems has shown that they are less effective and more
expensive. On the other hand, some stakeholders suggest that GI protection for non-
agricultural products could be achieved through the development of trademark
legislation, particularly in the form of collective or certification trademarks. They argue
that this approach would be more cost-effective, as the expenses would be borne by the
individual beneficiaries of the protection;

8. International trade. On one hand, various stakeholders argue that the lack of an EU-wide
protection regime for CI GI products puts the EU at a disadvantage in international trade
negotiations. An EU-wide protection system increases the availability of authentic
European products in the internal market and facilitates the export to non-EU countries.
On the other hand, one respondent argued that geographical protection for non-

agricultural products could obstruct the import and sale of legitimate non-EU products.

2.7 Impact assessment

2.7.1 Need for an action

At the EU level there is no harmonized GI protection for non-agricultural products. Sixteen EU
countries have national sui generis GI schemes to protect CI products, but they differ in
protection, administration and fees and the protection is limited to the national territory. Other
EU countries do not have GI protection, but laws or trademarks protect their CI products. When
producers seek protection across the EU, they must register their product in each EU country,
if the protection is available. This situation discourages artisans and producers due to high costs

and legal uncertainty.
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The initiative aims to address two main issues:

1. Limits of international protection for CI GI products. The EU cannot secure protection
for:

e EU industrial and craft products in third countries by the Geneva route or
international trade agreements;
e Foreign products because that protection is not available at EU level;

2. Missed opportunities for European CI producers. There are too many different
protection solutions, for this reason it is hard for producers to determine the best way to
obtain and enforce protection. The differences between the routes lead to a complicated
and costly process for SMEs. In addition, the lack of uniformity among national
initiatives creates legal uncertainty for producers, misleads consumers, hinders intra-EU

trade and increases the cases of infringement online and offline.

2.7.2 The problems
The lack of a protection scheme for industrial and craft products causes two problems:
e Limits to international protection;

e Missed opportunities for European CI GI producers.

LIMITS TO INTERNATIONAL PROTECTION

The EU is a member of the TRIPS Agreement (since 1995) and of the Lisbon system under the
Geneva Act (accession: 2019, entry into force: 2020). Currently the Lisbon system has 37
members (including the EU and seven EU countries) and all of them use a sui generis system.
The TRIPS Agreement establishes minimum standards for protection. Under the Lisbon system
a registered product in a member state can be protected also in others through a registration to
the WIPO. All types of products can be protected under both systems.

The EU is obliged under international law to protect all Gls (agricultural and non-agricultural)

to comply with the Geneva Act. It can choose the legal vehicle to protect craft and industrial

8 Albania, Algeria, Bosnia and Herzegovina, Bulgaria, Burkina Faso, Cambodia, Congo, Costa Rica, Cote d’Ivoire
(not yet in force), Cuba, Czechia, Democratic People’s Republic of Korea, Dominican Republic, European Union,
France, Gabon, Georgia, Ghana, Haiti, Hungary, Iran (Islamic Republic of), Israel, Italy, Lao People’s Democratic
Republic, Mexico, Montenegro, Nicaragua, North Macedonia, Oman, Peru, Portugal, Republic of Moldova,
Samoa, Serbia, Slovakia, Switzerland, Togo, Tunisia. WIPO has indicated that Mongolia, Georgia, Tunisia,
Morocco, Algeria, Jamaica, Senegal, Zimbabwe, Mozambique, Moldova, Bhutan, the Gulf countries, Russia and
China are interested to join the Lisbon System/Geneva Act.
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products.

The EU cannot secure protection in third countries for CI GI products originating in the EU
through the Lisbon/Geneva route, as there is no registration process at EU level. Furthermore,
the EU must refuse protection for GIs of CI products from third countries, because this
protection is not available at the EU level. In addition, some of the seven EU Member States
already parties to the Lisbon Agreement before the EU's accession to the Geneva Act are
protecting their CI GI products under the Lisbon system and providing at a national level the
same protection for the Lisbon members. Twenty EU countries cannot benefit from the EU’s
accession to the Geneva Act: there is no GI registration at EU-level for obtaining protection for
their Gls in third countries part to the Geneva Act. CI GI products originating in third countries
cannot be protected in the whole EU using the Geneva route without such protection being
available at the EU level.

The EU cannot protect its CI GIs in bilateral negotiations because there is no unitary EU-level
protection.

The lack of GI protection at EU level could limit the EU development agenda policy to support

craft and industrial GIs in developing countries.

MISSED OPPORTUNITIES FOR EUROPEAN CI PRODUCERS

There are several available protection routes in the EU, that can be divided into 2 big categories:
protection at EU level and protection at national level.

At the EU level, GI protection does not exist currently, the only protection available are the EU
trademarks: trademarks (or individual marks), collective marks and certification marks.

EU collective marks indicate that a product or service comes from a certain group of companies,
this characteristic makes them suitable for CI products, but they do not contain the focus on the
link with the place of origin. For this reason, there is no guarantee that the product meets the
product specifications or criteria associated with the geographical origin. So, producers do not
get all the benefits derived from a GI right.

EU certification marks are signs of supervised quality, this feature is suitable for certifying
geographically rooted product quality. The EUTMR excludes explicitly the possibility of
certifying Gls. In addition, the owner of the certification mark cannot use the mark for the
certified goods or services covered, so the CI producer cannot apply for the EU certifications
marks and become owner of the IP right.

At national level, 16 countries have sui generis schemes, and some countries have specific legal

instruments dedicated to protecting specific sectors or products. The laws are different in many
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aspects, and this can negatively affect producers.
Individual and collective marks can be used by producers in all EU countries at national level.
Nine EU countries offer national certification marks that can indicate their geographical origin.
This protection has limitations, in particular the protection is granted inside the borders of the
country.
European craft and industrial products protect their products as trademarks or with a national
sui generis scheme.
The three problem drivers are:

e FEU accession to the Geneva Act;

e Divergent national IP protection rules across Member States;

e Existing EU law is not suitable.

2.7.3 Why should the EU act?

An EU intervention could be based on Article 118(1)® and/or Article 207(2)"° of the TFEU.
The creation of a new EU-wide system for the protection of CI GIs would help achieve the goal
of internal market. Furthermore, it would establish a connection between this EU-wide

protection framework and the Lisbon system.

The main purpose of the new initiative is to ensure that the EU meets its commitments under
the Geneva Act and to maximize the benefits of the EU's participation in the Lisbon system for
producers within the EU, as well as from bilateral trade agreements. Additionally, the initiative
seeks to establish a functional internal market CI product by creating an efficient and

standardized regulatory framework for their protection.

% Article 118 TFEU

In the context of the establishment and functioning of the internal market, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, shall establish measures for the creation of
European intellectual property rights to provide uniform protection of intellectual property rights throughout the
Union and for the setting up of centralised Union-wide authorisation, coordination and supervision arrangements.

The Council, acting in accordance with a special legislative procedure, shall by means of regulations establish
language arrangements for the European intellectual property rights. The Council shall act unanimously after
consulting the European Parliament.

0 Article 207(2) TFEU

2. The European Parliament and the Council, acting by means of regulations in accordance with the ordinary
legislative procedure, shall adopt the measures defining the framework for implementing the common commercial
policy.
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An EU-wide initiative could establish uniform protection across all Member States, ensuring
legal clarity and encouraging investment. In contrast, the current variety and inconsistency of
national systems create legal uncertainty for producers, mislead consumers, hinder trade within
the EU, and lead to unfair competition in marketing products with distinctive geographic

qualities.

A unified EU approach would also allow the EU to benefit from the international system for

appellations of origin and geographical indications (the Lisbon system).

2.7.4 Objectives
The general objects are:

1. Objective 1: meet the EU’s commitments under the Geneva Act of the Lisbon
Agreement, maximizing profits from the EU’s accession to the Lisbon system for
European producers and bilateral trade agreements;

2. Objective 2: establish a well-functioning internal market CI geographically linked
products by creating an adequate and harmonized regulatory framework to ensure

protection.

The specific objectives aim at assessing which system at EU level will be the most effective
and efficient to allow the EU to provide GI protection for CI products under the Geneva Act.
As party to the Geneva Act the EU must provide legal means (no matter which) to prevent
misuse or imitation of internationally registered GIs or appellations of origin. The protection
system must ensure the registration and enforcement of CI products with a geographical origin
and qualities, reputation, or characteristics linked to that origin at the EU level. In particular,

the specific objectives are:

1. Specific objective 1: applicant friendly and affordable registration process;

2. Specific objective 2: effective and reasonably priced control and enforcement system to
guarantee that consumers are not misled and can trust quality, authenticity and
traceability of the products;

3. Specific objective 3: low burden for public authorities.
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2.7.5 The policy options

a)

b)

d)

Baseline — no change. The current situation does not change, the regulatory framework
in the EU remains fragmented and there is no protection at international level. In this
case many producers could be discouraged from keeping producing, this would affect
the attractiveness of local crafts and regions and their recovery and reduce the protection
of cultural heritage. Furthermore, due to the current fragmentation at the national level
and the absence of a unified EU scheme for CI products, producers will face challenges
in protecting their GIs both within the EU and globally. This results in unnecessary
administrative burdens, higher costs, and less effective enforcement. The EU will keep
rejecting CI GI applications from third countries and will not be able to protect EU CI
GIs in bilateral trade agreements;

Policy option 1 —recommendation. Adoption of a recommendation at EU level, urging
EU countries to develop national protection systems to certify the link between product
qualities and its origin. The recommendation does not create a new IPR, it only
encourages the countries that are free to decide the system. This option is excluded
because the EU must meet the commitments resulting from the Geneva Act, the EU
must create a basis for the Commission to file international applications to WIPO’s
International Bureau. Additionally, a recommendation would only raise awareness
about the problem, and it do not harmonize GI protection in the EU;

Policy option 2 — approximation of national laws. Adoption of an EU directive aimed
at harmonizing national laws. Through the directive, the EU would establish obligations
to achieve certain objectives such as the duration and scope of protection, the territorial
link, and procedural details. Producers would be able to obtain national GI registrations,
but no EU-wide GI title would be established. The approximation of national laws is
not sufficient to meet the commitments of the Geneva Act, because it creates a bundle
of national laws and not an EU right;

Policy option 3 — extending the GI protection system for agricultural products to
GIs for CI products. The protection system for CI products would be integrated into
the existing GI protection system for agricultural products. The link to the territory is
characterized by geographical, historical and reputational elements. There is a two-
stages registration process: first at level of Member State (application, scrutiny,
publication and opposition procedure) and then the application is sent to the
Commission. The Commission can outsource the scrutiny of the applications and

oppositions to an agency, but it is the Commission that decides the registration. The
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registration is subjected to a fee at a national level. The protection is unlimited if the
producer continues to meet the product specifications and complies with the EU
regulations. A system of control and enforcement consists of three components:
verification (verify if the product meets the specification before it is released to the
market), monitoring (check the compliance of the specification after the product is
available) and enforcement (action against infringement);

e) Policy option 4 — trademark reform. Reform of the trademark regulation to make
possible for the producers the registration of non-agricultural products with specific
characteristics linked with the place of origin. In the case of EU certification mark, the
prohibition of certifying GIs must be removed’!, while for EU collective mark the link
with the territory must be added (it guarantees the collective commercial origin of the
goods sold under the trademark). The EU collective mark and EU certification mark
must be modified in order satisfy the requirements of the Geneva Act about the scope
of the protection. In particular, according to the Geneva Act the aim of the protection
includes protection against evocation, not provided for trademarks. In addition, under
the Geneva Act GIs cannot become generic. Registration, opposition and cancellation
procedures are based on the current European Union Trade Mark Regulation (EUTMR),
the EUIPO has the responsibility for handling these processes. The registration of a
certification mark or of a collective trademark costs €1,500. The protection period lasts
ten years, but it is renewable. The control and the enforcement are in charge of the
holder;

f) Policy option 5 - self-standing EU regulation creating sui generis GI protection.
Creation of a new EU regulation, based on the existing regulation for GI agricultural
products, but adapted to non-agricultural products. The protection covers all the EU
countries under an EU title, ensuring a basis for obtaining international protection of a
GI in the Lisbon system and under bilateral trade agreements. Protection is unlimited if
the producers keep continuing the product specifications. The optional use of a GI logo
aims at enhancing visibility and boosting consumer awareness. The sub-options are:

e 5.1 Territorial link:
- 5.1.A PDO: the features are linked to the place of origin and all stages of

production take place in the defined geographical area;

" Article 7(1)(c) (c) trade marks which consist exclusively of signs or indications which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical origin or the time of production of the
goods or of rendering of the service, or other characteristics of the goods or service.
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- 5.1.B PGI: the characteristics of the product are essentially due to the place of

origin and at least one of the stages of production takes place in the defined

geographical area.

5.2 Involvement of national authorities in the registration procedure:

- 5.2.A Two stages system: first stage at the national level (examination on agreed

product specifications and applications), second stage at EU level (decisions on

registration);

- 5.2.B One stage system: only EU authorities are involved in the registration

procedure.

5.3 EU entity in charge of registration at EU level and at international level

- 5.3.A European Commission;

- 5.3.B EUIPO

5.4 Control and enforcement

- A. control and enforcement model of agricultural GI;

- B. streamlined control with a strong enforcement model

5.4 Coexistence of EU and national titles and regimes

- A. the EU title replaces the existing national GI system

- B. keep a parallel system

2.7.6 Comparison of impacts of policy options

Policy options 0, 1 and 2 are not considered as viable alternatives as they do not align with the

Geneva Act requirements.

Comparison of policy options against effectiveness and efficiency criteria:

Effectiveness (contribution to achieving objectives)
) Applicant friendly Effective and affordable Low cost for Efficiency
Option and affordable system of: public (costs and benefits)
registration system Control Enforcement authorities
Baseline | 0 0 0 0 0
Option 3 | (++) Registration at | (+) Strict (++) (--) High Net effect: (++)
Modified | no or low cost with | control based | Authorities cost of both | High cost and high
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Agri local authorities on third party | enforce out control and benefits, esp. as regards
system who provide assessment of their own enforcement | quality control and
additional support high benefit | initiative, system assurance, and
to producers (form | to customers | high benefit enforcement. Use of
filling, to producers recognized PGI logo.
collaboration Authorities bear bulk of
building) cost
Cost: EUR1.95m for 30
GI, 37% of costs borne
by producers
Option 5 | 5.2A (++) asin 54B (++) (++) (+) lower Net effect: (++)
New PO3 new authorities cost of Benefit: middle option.
system approach enforce out control due More engagement of
control based | of theirown | to random authorities in quality
on self initiative, checks, control and enforcement.
declaration high benefit (-) additional | Possibility to use
and random | to producers | costs for voluntarily PGI logo.
controls; low MSs that do | Authorities bear 55% of
cost, not have and | costs
comparable (0) no costs | Cost: EUR 1.57m for 30
effectiveness for MS that | GI. Producers bear 45%
to PO3 have sui of costs
generis GI
system in
place; 5.3B
(0) more
efficient
EUIPO
registration
and
management
Option 3 | (+) Registration at (0,+) private | (-) private (++) No cost | Net effect:
Modified | EUIPO, potential self governed | enforcement | on public (++) Benefit: low cost
™ problems for micro | control with high authorities, option with private
system producers if local system, cost on EUIPO control and enforcement.
authorities do not potential for | producers profit from Need for private logo.

engage

use external

certifiers

additional

registrations

Most cost born by
producers

Cost: EUR 0.54m for 30
GI, 92% of cost borne by
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producers

Source: EUROPEAN COMMISSION, COMMISSION STAFF WORKING DOCUMENT IMPACT ASSESSMENT REPORT on

geographical indication protection for craft and industrial products, 2022.

Legend: ++ significant positive impact; + positive impact; 0 neutral; - negative impact; -- significant negative impact.

Comparison of the impact of viable policy options on stakeholders:

CI producers National administration | EU administration | Citizens
group*
Baseline 0 0 0 0
Option 3 | (++) same system as | (--) Costly enforcement (0,-) additional cost | (++) quality
Modified | for Agri GI (one stop | system, additional both at agency and | assured by already
Agri shop); producers in reporting obligations at Commission to recognizable
system 16 MS already Could be exacerbated by grant around 30 GI | system and logos;
familiar with system. | expected influx of foreign | per year; Single Important for those
Public enforcement registrations system for both placing value on
lowers burden (+) experience with the Agri and CI GIs local production
Use existing current system; and heritage
reputation of Agri GI | Opportunity for mobilising
system local community,
accelerating growth and
tourism
Costs per | EUR 24,000 per EUR 12,000 with 60% EUR 29,000 with (-) Potentially
GI: producer group with | directed to registration; 70% directed higher prices by up
60% directed to Difficult enforcement for towards to 20%-50% of CI
preparation of some GIs (e.g. monitoring | registration; protected products
registration files PL lace counterfeiting by Cost at EUIPO not
PT authorities) covered by any fees
+ cost of final
decision at
Commission level
Benefits: | Potential for higher High support to local Use of existing (++) Assured
prices by up to 20%- | producers; could resultin | expertise of EUIPO | quality and local
50% and higher strong growth of niche and Commission origin
demand by 20-30% markets + promotion of (unquantifiable)
or even 100%211; region
cheap enforcement as
mostly by public
authorities;
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Option 5

Borrowed reputation

(0/-) Limited additional

5.3 B — outsourcing

(++) quality

New of Agri GI system, reporting obligations to EUIPO most assured by system
system voluntary use of PGI | (+)Opportunity for efficient - self- similar to Agri,
logo; producers in 16 | mobilising local financing option voluntary use of
MS already familiar | community, accelerate the same logos as
with system. Public growth and tourism in Agri; Important
enforcement lowers 5.2 A (+) local authorities for those placing
burden involved as in PO3 but value on local
more streamlined due to production and
no COM just EUIPO; heritage
5.4 B (-) Control system
based on self-declaration
and random checks limits
costs;
Costs per | EUR 23,700 EUR 11,500 EUR 17,000 (-) Potentially
GI: higher prices by up
to 20%-50% of CI
protected products
Benefits: | Potential for higher High support to local Use of existing (++) Assured
prices by up to 20%- | producers; with lower expertise of EUIPO | quality and local
50% and higher enforcement cost (2.4B) (5.3B), origin
demand by 20-30%; | could result in strong (unquantifiable)
or even 100% free growth of niche markets +
enforcement by promotion of region
public authorities;
Option 4 | (+) Use of (0) No legal obligation for | (0, +) Reuse of (++) quality
Modified | established TM authorities to engage in existing system assured by trust in
™ system, familiar to activities connected with with existing private brands;
system producers in 9 MS cooperation building or EUIPO procedures; | Important for those
for GI protection and | promotion campaigns of Additional placing value on
already used for half | local producers; registration local production
of protected Gls, expected to and heritage

system used by main
trading partners in
US and UK (-)
costly registration
and enforcement for
small producers;
uncertain support

from authorities; cost

marginally increase
EUIPO budget

surplus
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of building brand
awareness as PGI

logo not available

Costs per | EUR 16,650 per EUR 0 EUR 1,500 - (-) Potentially
GI: producer group, with Marginal cost at higher prices by up
46% directed to EUIPO to handle to 20%-50% of CI
registration additional protected products
applications
Benefits: | Potential for higher No cost for authorities Revenues from (++) Assured

prices by up to 20%- | stemming from legal registration higher | quality and local
50% and higher obligations than direct costs origin
demand by 20-30% (unquantifiable)

or even 100%; free

enforcement by

public authorities;

Source: EUROPEAN COMMISSION, COMMISSION STAFF WORKING DOCUMENT IMPACT ASSESSMENT REPORT on

geographical indication protection for craft and industrial products, 2022.

* Assumption that there are 10 producers per producer group
Legend: ++ significant positive impact; + positive impact; 0 neutral; - negative impact; -- significant negative

impact.

“The three options (PO3, PO4, and PO5) have an acceptable level of coherence with the EU
policy objectives and with other policy initiatives and instruments’?”. Specifically, they align
with the principles of free movement of goods and the right to property contained in the Charter
for Fundamental Rights of the EU. A unified IP system for CI products, under any of the three

options, could benefit the EU economy by increasing the competitiveness of producers.

Thanks to the development of product specifications, PO3 and POS5 would help considerably
artisans and producers to work together in niche markets, increasing cooperation and fostering
and protecting traditional skills and innovation across the EU. These options would increase the
visibility of GI products, benefiting related sectors like tourism. Tourism was one of the most
effected sectors by the COVID-19 pandemic, these options could help stimulate the recovery

and improve attractiveness, increasing jobs and boosting local economy.

2 EUROPEAN COMMISSION, Commission staff working document impact assessment report on geographical
indication  protection  for craft and industrial products, 2022. URL: https://single-market-
economy.ec.europa.eu/system/files/2022-04/SWD 2022 115 1 EN impact_assessment partl v2.pdf.
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Additionally, all three options are aligned with the EU’s objectives of promoting gender

equality.

Under PO3 and POS5, producers will benefit from the EU accession to the Lisbon system:
protection to EU companies in third countries, protection to third countries companies in the
EU and protection though EU international trade agreements. These options are also compatible

with the EU Trademark policy.

In contrast, PO4 should change to meet the obligations of the Geneva Act, but these

modifications affect the coherence of the EU trademark Regulation.

PO4 ranks low on coherence with the EU international GI protection policy. First, PO4 would
not provide enhanced protection for CI products in third countries markets though EU trade
agreements. Second, PO4 creates two systems for agricultural GlIs and CI products, which is
inconsistent with the EU international position: it promotes the sui generis GI regime and wants

the highest level of protection.

Lastly, in terms of alignment with existing EU rules for agricultural GIs, PO4 and POS are more
compatible than PO3. Under PO3 CI products could risk being marginalized within agricultural
GI schemes and non-agricultural products would require changes to the Quality Control

Regulation, which is currently designed for agricultural products.

All options are proportioned.

2.7.7 Preferred policy option

The preferred policy option is Policy option 5 - self-standing EU regulation creating sui
generis GI protection, with the following combination of sub-options: 5.1.B, 5.2.A, 5.3.B,
5.4.B and 5.5.A.

5.1.B because the link to a specific geographical area for a CI product is mainly based on its
history, traditional know-how production methods and not so much on the elements of the

environment. A PGI system is more appropriate for the characteristics of the CI GI products.

5.2.A: because involving national authorities in the initial stage would allow the utilization of

local and regional expertise, essential for evaluating product specifications. It would be easier
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for small-scale or artisanal producers to communicate in their native language, interact with

familiar administration, and receive necessary guidance and support.

5.3.B: because EUIPO is the EU’s specialized intellectual property agency with proven
experience in managing registration of IP rights at EU level. EUIPO has advanced IT systems
that could be used to support the new CI GI rights. EUIPO can count on established expertise
and network of cooperation with IP offices of member states. EUIPO, as competent authority
of the Lisbon system, has the same capacity in respect of two other international registration

schemes administered by the WIPO and can rely on institutional knowledge.

5.4.B: because the control system is tailored to the CI GI market, which is small and diverse.
Self-declaration is a more affordable option for micro-companies and self-employed artisans,
with random checks by public authorities and significant fines for non-compliance to deter
fraud. Enforcement would be strengthened by checks on CI GI products “in transit” and an alert

system to address the misuse of domain names related to CI Gls.

5.5.A: because co-existence would require harmonizing the highly different national laws in
Member States. Such harmonization could create excessive regulatory and administrative
burdens and require continuous investment to maintain convergence between national
protection systems. Replacing national GIs with an EU-wide framework gives the advantages
of creating a unique regulatory approach across the Internal Market, ensuring legal certainty,

predictability, and relatively low costs for producers.

The policy option 5 impacts are:

e For producers: all EU producers can register their products as CI GI. This protection
encourages producer’s cooperation and collaboration with local authorities, strengthens
local supply, and creates niche markets. Producers can seek international protection in
other countries or organizations parties of the Geneva Act and vice versa. Additionally,
this system provides stronger protection for EU CI producers in markets like China,
Russia, and India, through strong GI provisions in bilateral trade agreements negotiated
by the EU;

e For consumers: willing to play a premium for GI products are better informed,

e For the public: the preferred policy option protects geographically rooted products for
the benefit of the community, highlighting local expertise and heritage, and stimulating

activities like tourism in rural and less developed area;
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e Forthe EU as global policy player: the preferred option strengthens the EU’s leadership
in the international arena in promoting the sui generis GI system and the highest possible

level of protection for all GI products.

Producers of CI GlIs, the European Parliament, the European Committee of the Regions, the
European Economic and Social Committee, nine Member States (a qualified majority), and
academia are all in favor of creating a unique GI scheme under Option 5 and connected sub-
options. On the other hand, four Member States support the baseline option (keep the current

system), arguing that trademark protection already offers sufficient means.

Once the preferred option comes into force, the Commission will monitor its implementation
to evaluate its effectiveness. The initiative could be considered successful if it attracts and is
utilized by local communities; improves the situation for GI producers; and generates local
spillover effects contributing to increased wealth, to improvements in employment and better

demographic conditions, along with the development of sustainable tourism.
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CHAPTER 3. PROPOSAL FOR A REGULATION ON GEOGRAPHICAL
INDICATIONS FOR NON-AGRICULTURAL PRODUCTS

3.1 Proposal

On 13 April 2022, the Commission submitted the proposal for a Regulation of the European
Parliament and the Council on geographical indication protection for craft and industrial

products.

3.1.1 Reasons and objectives of the proposal

To sum up, more than half of EU countries have established different national sui generis
protection systems for CI products. The other countries protect CI products as trademarks or
with rules on unfair competition. In addition, within the internal market there is no cross-border
system mutually recognizing national protection systems. At EU level, producers can register
their products as individual trademarks, collective trademarks and certification trademarks, but

this type of protection does not certify the link between the quality and the geographical origin.

The fragmentation creates legal uncertainty, making it difficult for producers to protect the
geographically-link CI products. As a result, they have less incentives to invest in these
products, to cooperate to create niche markets and to preserve distinctive local skills and

traditions. In particular, SMEs can lose market opportunities.
The proposal aims to:

e C(Create a direct EU system for the protection of CI GlIs, ensuring fair competition for
producers within the internal market;

e Preserve and enhance cultural heritage while providing consumers with reliable
information about these products;

e Improve the protection against counterfeiting products;

e Incentive innovation and investment in craftmanship, supporting artisans and producers,
particularly SMEs, often working in niche markets, in promoting and safeguarding their

traditional skills at the EU level;
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e Increase the visibility of authentic CI products in the market and of the regions, this
would benefit consumers, producers and related sectors, such as tourism, preserve
cultural heritage and help to promote and retain skills and jobs across the EU;

e Help MSMEs that can lack resources to create new product specifications;

e Ensure that producers can fully benefit from the international framework for the

registration and protection of GIs under the Lisbon System.

3.1.2 Legal basis

The proposal is based on Article 118(1)”® of the Treaty on the Functioning of the European
Union (TFEU) on measures for the creation of European intellectual property rights, and Article
207(2)"* of the TFEU about the measures that define the framework for implementing common
commercial policy obligations resulting from the EU's accession to the Geneva Act of the
Lisbon Agreement. In the case of article 207(2) TFEU, the Union has exclusive competence
(according to article 3 TFEU?®), while in the case of article 118(1) TFEU, the Union and the

Member States share competence (according to article 4 TFEU®).

3 Article 118 (1) TFEU “In the context of the establishment and functioning of the internal market, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall establish measures
for the creation of European intellectual property rights to provide uniform protection of intellectual property rights
throughout the Union and for the setting up of centralised Union-wide authorisation, coordination and supervision
arrangements”.

7 Article 207 (2) TFEU: “The European Parliament and the Council, acting by means of regulations in accordance
with the ordinary legislative procedure, shall adopt the measures defining the framework for implementing the
common commercial policy.”

75 Article 3 (1) TFEU “1. The Union shall have exclusive competence in the following areas:
(a) customs union;

(b) the establishing of the competition rules necessary for the functioning of the internal market;
(c) monetary policy for the Member States whose currency is the euro;

(d) the conservation of marine biological resources under the common fisheries policy;

(e) common commercial policy.”

76 Article 4 (2) TFEU “Shared competence between the Union and the Member States applies in the following
principal areas:

(a) internal market;

(b) social policy, for the aspects defined in this Treaty;

(c) economic, social and territorial cohesion;

(d) agriculture and fisheries, excluding the conservation of marine biological resources;

(e) environment;

(f) consumer protection;

(g) transport;

(h) trans-European networks;

(i) energy;
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Its goal is to establish a unitary European intellectual property right for craft and industrial
products with a centralized system for authorization, coordination, and supervision at the Union
level. Furthermore, the proposal seeks to connect the EU protection system for craft and
industrial products with the Lisbon system, thereby giving effect to an international agreement

managed by WIPO.

In addition to meeting the obligations under the Geneva Act, which falls under the common
commercial policy and is an exclusive competence of the Union, this proposal has the purpose
of establishing a well-functioning internal market for CI GlIs. It proposes a common legal
framework with a shared competence between the EU and the Member States. MSs alone
cannot achieve this objective due to the fragmented set of divergent national rules, which are
not mutually recognized. A protection system at national level will result in legal uncertainty
for producers, prevent market transparency for consumers, affect intra-Union trade and create
uneven competition in marketing. While a legal framework at EU level will offer uniform
protection across all MSs, ensure legal certainty and provide incentives for investment in greater
market opportunities. This objective can be better achieved at EU level, according to the

subsidiarity principle (for non-exclusive competence).

The proposal has been designed to minimize the administrative burden and compliance costs
for producers and public authorities, while ensuring equal treatment across the EU. As outlined
in the impact assessment report, the purpose of the selected policy option does not exceed what
is necessary to achieve the identified objectives. It is limited to the aspects that MSs cannot
achieve satisfactory results on their own and where the Union can act more effectively and

efficiently, creating greater added value, according to the principle of proportionality.

The chosen instrument is an EU regulation that established a specific EU protection system, it
favors a simple and coherent legal framework aligned with the goal of fulfilling international

obligations. Alternative regulatory methods are considered inappropriate:

1. The extension of the existing protection schemes for agricultural products to CI products
1s not appropriate because agricultural products are governed by harmonized EU health
and safety rules under the Common Agricultural Policy and the Common Fisheries

Policy, which do not necessarily apply to craft and industrial products. Furthermore,

(j) area of freedom, security and justice;
(k) common safety concerns in public health matters, for the aspects defined in this Treaty.”
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these risks marginalize CI products within frameworks primarily focused on agricultural
products. This would prevent the introduction of a flexible, cost-effective GI system
specifically tailored for CI products and their producers;

2. Reforming the trademark system is inappropriate because trademarks can become
generic and can be revoked, and a reform could fail to meet the international
requirements of the Geneva Act. The modification will create two different systems:
one for agricultural GIs (specific protection) and another (based on trademarks) for CI
GIs. This would lead to confusion and inconsistency at the international level.

3. Other instruments (such as recommendations or EU directives) would not address
adequately the fragmented national regulatory framework or the need for a unified EU

title due to international obligations.

3.1.3 Result of the impact assessment

In the impact assessment policy options were examined. It came to light that the preferred

option is a self-standing EU regulation.

Three of five policy options were discarded at an early stage (baseline, recommendation and
approximation of national laws), while the other three were analyzed to understand which is the

best:

1. Policy option 1 — Extending the GI protection system for agricultural products to Gls
for CI products;
2. Policy option 2 — Self-standing EU regulation creating specific GI protection;

3. Policy option 3 — Trademark reform.

Policy options 1, 2, and 3 provide a single registration at the Union level and uniform protection,
allowing producers to protect and signal the quality of their products based on geographical

origin within the internal market.

By developing product specifications, policy options 1 and 2, would rank high in helping
artisans and producers to cooperate in niche markets and promoting and protecting traditional
skills at the EU level. In addition, not only producers benefit from these options, but also related
sectors, such as tourism, because Gls boost the product and regional visibility. Tourism was a

sector hard-hit by the COVID-19 pandemic, these options could play a key role in economic
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recovery and in the improving of the attractiveness. PO1 and PO2 are in line with the Geneva
Act of the Lisbon Agreement, while PO3 is less aligned also in relation to EU trademark policy

and EU international GI protection policy.
On the impact on competition, the initiative is unlikely to have negative effects.

GIs certify the quality based on geographical origin and there are a limited number of eligible
CI GI products (between 300 and 800 within the Union) with plenty of close substitutes
available. Competing producers can enter the market and produce GI-covered products, if they
meet the product specifications, so the proposal is unlikely to create or increase the market

power.

CI GIs are credence products based on tradition, providing information about geographical
origin and answer to the demand of consumers who value such specific qualities. Competition
diminishes when a non-GI product becomes GI and the resulting quality signals would result in

an increase of consumers’ willingness to pay.

About innovation, CI GIs are not linked to products like patents. This system may encourage
investment in craftmanship and enhance excellence in producing niche products. Moreover,
the CI GI system could support job creation and higher wages, helping keep younger workers

in their regions rather than migrating to urban areas.

About the environmental impact, the scale of production is limited, and CI GIs generate more
durable goods compared to mass-produced non-GI alternatives and are typically produced
within the EU, where environmental standards are stricter. Consumers who prefer these
products are environmentally conscious and expect producers to share those values, resulting

in a likely positive environmental effect.

About costs, an EU entity will need to manage the GI registration system for CI products,
acquire the necessary operational experience and specialized skills currently lacking in this
field. Member States will also need to establish a framework. However, experience shows that
the administrative burden in agriculture can be relatively light, and a private-public system of
control and enforcement tends to be less costly for public authorities. The option for producers

to self-declare compliance reduces costs over time.

The proposal will be mainly used by Micro, Small and Medium Enterprises (MSMESs) and for

this reason needs and challenges are taken into consideration. At the national level, registration
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costs will be moderate and proportionate to the specific business. At Union level, EUTPO will

not charge fees, unless the direct registration.

According to MSMEs, the main issue is legal complexity, so the proposal established a simple
procedure to manage and register GIs. The registration and application procedure are fully
digitalized, managed by the EUIPO. This reduces the administrative burden and can be applied

also to direct registrations.

The proposal includes the creation of a publicly accessible electronic register, which provides

direct and fast access to information on registered GIs.

The proposal enhances the intellectual property protection for CI Gls and has positive effects

on the fundamental right to intellectual property according to article 17(2) of the EU Charter.

3.1.4 Budget implications

The proposal will not impact on the EU budget: the EUIPO, which is self-financed, will cover
the registration procedure costs. The national administrations in the 16 Member States with
existing national CI GI systems will not face additional costs, while the remaining states may
need to allocate resources for the initial verification process. All the countries will need to invest
in the enforcement. The estimated cost of registering a GI at national level is €7,500, the costs

of controls is around €100 per GI and costs for enforcement is €3,900.

Costs at national and EU level should not be so high because of the expected low number of
potential EU CI GI candidates (around 300 registrations in 10 years). The overall annual costs
are expected to be around €860,000 assuming 30 Gls are registered per year. The protection of

Gls from third countries could increase costs because the number of registrations is uncertain.

3.1.5 Specific provisions of the proposal

After the entry into force, the Commission will evaluate if the objectives of the regulation are
met, and it will assess its effects through the monitoring indicators listed in the impact
assessment. Within five years from the date of publication the Commission must publish an

evaluation report. Member States will report to the Commission every four years on the GI
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controls on the compliance with the legal requirements and on the enforcement in the

marketplace.

The proposal introduces a framework for CI GI registration for the protection of non-
agricultural products at the EU level. Additionally, the proposal links the new system to the

Lisbon system. The proposal involves these provisions:

1. General provisions: define the objectives and the scope of the proposal. It defines some
terms and rules about the protection of personal data during the registration process;

2. Registration of geographical indications: this section defines the rules for the
registration and opposition at national and EU level. It explains the applicant and its
requirements, it specifies the content of application documents and defines the role of
the register. The title gives the possibility to consult the Advisory Board. It is composed
of experts chosen by Member States and the Commission who can give opinions on GI
applications and technical problems on the application of the regulation, at the request
of the Office or the Commission. The board must be consulted about applications
submitted through the direct procedure.

This title includes rules on amendment, cancellation and appeal procedures.

The proposal introduces a scheme for direct procedures for Member States that meets
specific criteria at the time of adoption of the regulation. These Member States do not
designate a national authority to manage the application, to amend product
specifications and cancellations of GIs. In this case, countries must designate a contact
point for the registration process under the EUIPO and a competent authority for
controls and enforcement. Member States can impose a fee to cover the costs of
managing the GI system for non-agricultural products, while the EUIPO charges a fee
only for direct application;

3. Protection of geographical indications: the title outlines the level of protection and
establishes rules about the use of GI components in manufactured products, clarifies the
status of generic terms and the registration of homonymous. Additionally, it defines the
relationships between Gls and trademarks, provides guideline for producer groups and
set out rules for the use of Union symbols on labelling and advertising;

4. Controls and enforcement: this title details the rules for controlling and enforcing GI
regulations, including verifying that products comply with product specifications and
monitoring their use in the marketplace. Two controlling procedures exist. Member
States must appoint a competent authority to conduct official controls but may also
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implement a third-party certification process or allow a self-declaration by producers.
This title establishes rules for preventing the misuse of GIs in their territories and on
online platforms;

5. Geographical indications entered in the internation registered and amendments to other
acts: the title addresses necessary amendments to Council Decision (EU) 2019/1754 and
regulation (EU) 2019/1753, following the EU’s accession to the Geneva Act. These
amendments aim to adapt existing rules to the new EU CI GI scheme. The Title also
amends the Trademark regulation (EU) 2017/1001 to include tasks related to the
administration and promotion of CI GIs conferred to the EUIPO;

6. Technical assistance: this title empowers the Commission to adopt delegated acts,
allowing EUIPO to handle examination and administrative tasks concerning third-
country GIs that are not covered by the Geneva Act;

7. Supplementary provisions: the title grants the Commission the authority to adopt
delegated acts to supplement or amend the regulation concerning detailed rules for
cancellation processes and submission procedures for requests;

8. Transitional and final provisions: national protection for CI GIs will cease one year after
the regulation's entry into force. Member States must inform the Commission and the
Office about which of their legally protected names they wish to register and protect

under this regulation.

3.2 European and Economic and Social Committee opinion

The European Economic and Social Committee adopted an opinion on the proposal on 21
September 2022. “The European Economic and Social Committee (EESC) welcomes the
Commission's initiative on the protection of geographical indications (GIs) for industrial and
craft products at EU level, which fills the gap in legislation on these types of products. Regional
identity and traditional know-how should be protected and legislation in this area is an
important tool for regions' development, as the protection provided by geographical indication

protects both producers and consumers””’.

7 EUROPEAN AND ECONOMIC AND SOCIAL COMMITEE, Opinion of the European Economic and Social
Commiittee on the Proposal for a Regulation of the European Parliament and of the Council on geographical
indication protection for craft and industrial products and amending Regulations (EU) 2017/1001 and (EU)
2019/1753 of the European Parliament and of the Council and Council Decision (EU) 2019/1754 (COM(2022)
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The EESC believes GI protection fosters regional development, in particular in less developed
areas, and encourages producers by ensuring that their products are recognized and protected
from imitation. This attracts and maintains locals thanks to better jobs opportunities and

promotes sustainable tourism, especially niche tourism based on regional reputation.

The EESC is not convinced that the proposal for a new regulation on the protection of CI GIs
is preferable to the option of extending the existing framework for agricultural products to non-
agricultural products. This second option would avoid further legislative expansion, creating a
unified GI protection system for all product types. About the territorial link, the EESC supports
the choice of a PGI instead of a DOP, because the identity of a CI product is rooted in the history
or method of production, and it remains even if one of the production stages occur outside the

designated region.

The EESC emphasizes the need for attractive geographical indication symbols adaptable to all
communication forms, from labels to advanced digital communication. It should communicate
quality and trust to consumers while aiding producers in marketing. The EESC suggests

revisiting the current geographical indication symbol.

The EESC highlights the importance of a simple and fast transition from national to EU level
protection: the two systems should not be used in parallel for too long because it could confuse
consumers and producers. Countries already using geographical protection under the Lisbon
Agreement should adopt the EU symbol as soon as possible to enhance product quality

perception.

The EESC believes that a two-stage system is the most appropriate because countries know
better the features of the territory and of the products and there are no language barriers. The
national system should be flexible, clear and ensure equal access for all producers. Furthermore,
the EESC supports the choice of EUIPO to be responsible for the registration at EU level

because it has vast experience in industrial property matters.

The EESC agrees that producer groups can submit applications for registration, cancellation or
amendment of the product specification directly to the EUIPO when the country asks for an
exemption from designating a competent authority to manage the national registration stage

because no producer should be excluded from the GI protection system if the country of origin

174 final — 2022/0115 (COD)), 2022. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52022AE3163.
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does not recognize the importance of investing in this instrument.

The EESC is in favor of the self-declaration to verify the compliance with GI product

specifications.

Finally, the EESC suggests incorporating innovation into product specification because it can
contribute to protecting and developing cultural heritage. If innovations in technology or
production methods do not alter the essential features of a product, it should not result in the

loss of the GI protection or necessitate a new application process.”®

3.3 European Committee of the Regions opinion
The European Committee of the Regions (CoR) adopted its opinion on 11 October 2022.

The European Commitee of the Regions “welcomes the European Commission’s proposal,
which responds to considerable demand from European local and regional authorities. For local
and regional authorities, an industrial and craft geographical indication helps protect heritage,

maintain added value and jobs in a region and strengthen its identity””.

The CoR appreciates that the proposal is based on the experiences of agricultural Gls,

promoting a harmonized approach between the two schemes.

It reiterates the need for a coordination mechanism between the Commission and the EUIPO

services to ensure consistency.

It recommends that the EUIPO power to verify GIs be clearly defined in the legal act, allowing
the EUIPO to develop the expertise necessary for evaluating applications in the light of the

required criteria.

8 EUROPEAN AND ECONOMIC AND SOCIAL COMMITEE, Opinion of the European Economic and Social
Committee on the Proposal for a Regulation of the European Parliament and of the Council on geographical
indication protection for craft and industrial products and amending Regulations (EU) 2017/1001 and (EU)
2019/1753 of the European Parliament and of the Council and Council Decision (EU) 2019/1754 (COM(2022)
174 final — 2022/0115 (COD)), 2022. URL: https://eur-lex.europa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX:52022AE3163.

7 EUROPEAN COMMITEE OF THE REGIONS, Opinion of the European Committee of the Regions —
Protecting industrial and craft geographical indications in the European Union (revised) (2022/C 498/11), 2022.
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022AR2982.
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It points out the necessity of establishing a common register of GIs to make access to

information easier for consumers, producers and local and regional authorities.

It calls attention to the diversity between agriculture and non-agricultural products, arguing

careful consideration of these differences throughout the proposal.

It suggests defining “craft products” in order to align all the member states and highlights the
importance of fostering innovation and research, product specifications and concepts such as

tradition and traditional should not hinder these areas.

It points out that in specific circumstances, an application can be submitted by regional or local
authorities, that already support sectors during the structuring and development of IC Gls, as

well as in their implementation and promotion.

The CoR asks for equal treatment in all procedures (direct and two-steps). It stressed the
necessity of credible controls to ensure manufacturers’ compliance with the product
specifications and consumers safety and trust. Independent and external checks should be
prioritized for reliability and cost-effective monitoring. It expresses concern about the control
procedure based on self-declaration, which does not offer sufficient guarantees and could lead

to abuse that undermine the credibility of the scheme.

CoR advocates for an approach like that of successful GIs in agriculture and agri-food sectors

to achieve better harmonization of the schemes.

It reiterates the need for a time-limited registration process, specifically the maximum duration

for decisions on national and European applications should be clearly defined.
According to CoR, it is important that costs are fair and accessible for all GI holders.

Moreover, the CoR underscores the need for European-level measures to support certification,
organize professionals, and promote IC GIs. Such initiatives will encourage the diffusion of the

scheme within the EU, helping to protect and develop non-relocatable economic activities.

It shares the Commission’s view that this proposal aligns with the principle of subsidiarity. The
aim is to create a well-functioning internal market for IC Gls. National approaches alone cannot
achieve this due to numerous divergent rules that lack mutual recognition. National approaches

would lead to legal uncertainty for producers, diminish market transparency for consumers,
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disrupt intra-EU trade, and create unequal competition for Gl-protected products. Thus, the

Commission’s proposal represents European added value.®

3.4 Permanent Representatives Committee opinion

The examination of the proposal was a priority for the French Presidency, with the first meeting
of the Working Party on Intellectual Property on 3™ May 2022. The examination was intensified
under the Czech Presidency, aiming to agree upon a general approach at the Council

(Competitiveness) meeting on 1% December 2022.

The impact assessment accompanying the proposal was discussed during two Working Party
meetings. The discussion supports the objectives, methods, criteria and policy options proposed
by the Commission. The compromise text reflects the efforts of the Precedency and member

states to balance the positions of the delegations and the goals of the Commission proposal.

On 16™ November 2022, the Permanent Representatives Committee approved the compromise
text and submitted it to the Council (Competitiveness) meeting on 1% December 2022, aiming

to agree on a common approach.
The main elements of the compromise are:

1. Scope: At the EU level sui generis protection exists for agricultural GI products, while
there is no protection for CI GI products. The proposed regulation aims to fill this gap,
and it is closely linked to the reform of the GI system for agricultural products. It is
essential to ensure an appropriate alignment of the scope of these two regulations
regarding the products covered. The compromise text of the draft Regulation defines
craft and industrial products, covering products that are outside the scope of the existing
agricultural regulations. The territorial link necessary for a product to qualify for
protection under the draft Regulation, the compromise maintains the Commission’s
proposal to apply the concept of PGI;

2. Applicant: A CI Gls is a collective right that can be used by all the producers within the

designated geographical area who comply with the product specifications. Producers

80 EUROPEAN COMMITTEE OF REGIONS, Opinion of the European Committee of the Regions — Protecting
industrial and craft geographical indications in the European Union revised,2022. URL: https:/eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022 AR2982.
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working together can benefit from synergies when managing their GIs. Producer groups
have traditionally played a key role in the management of GIs and in the creation of
products specifications. To reflect the significant role of producer groups, the
compromise text stipulates that, as a general rule, applications for the registration of
geographical indications should be submitted by a producer group. However, as an
exception, a single producer, a local or regional authority, or a private entity designated
by a Member State may apply if, for example, it is not feasible for producers to form a
group due to factors such as their number, geographical location, or organizational
challenges;

Registration procedure: Only registered products at EU level are protected. The standard
procedure, according to the draft Regulation, is composed of two phases: in the first
phase national authorities exam the application and the product specification, while in
the second phase the EUIPO exams the application at EU level and register the product.
Involving national authorities in the first phase allows for the optimal use of local and
regional expertise essential for assessing the product specification. This approach helps
local artisanal producers because they can communicate and receive guidance and
support in their own language. The EUIPO is the EU’s specialized agency in handling
the registration of IP rights at EU level, thanks to its expertise the Office is in charge of
the second phase and the registration. Some Member sStates do not have administrative
structures for managing the national phase of registration because they do not have
strong traditions or significant local interest in protecting CI products. For this reason,
the draft Regulation offers the possibility for some member states, who fulfil certain
requirements and based on a Commission decision, to skip the national phase and submit
the application directly to the EUIPO;

Relationship with other rights: The relationship between Gls and trademarks is a key
aspect of the draft Regulation. Delegations emphasized the importance of balancing the
protection of GIs with the protection of well-known or reputable trademarks. The
compromise text clarifies that an application that violates this balance constitutes a
ground for opposition or cancellation. Many delegations expressed concern about the
detailed provisions on domain names in the Commission proposal, particularly
regarding the administrative burden that would result from the proposed domain name
information and alert system, as well as the obligations for domain name registries. For
this reason, the compromise text removes articles 31 and 41, while clarifying article 35

that the protection of GIs under this Regulation extends to any use of domain names;
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5. Controls: The compromise text introduces a lighter and simpler control system
compared to the Commission’s proposal based on self-declaration to minimize the
administrative burden on national authorities and to enhance the tole of producers.
However, member states can choose to implement controls by a competent authority or
a designated third party before and after a product is placed on the market. The
monitoring of GI use in the market by Member States authorities was a very discussed
topic. The compromise text specifies that monitoring is based on risk analysis and on
the notifications from interest producers of GI products;

6. Fees: The compromised text establishes a balanced fee regime to promote
competitiveness of producers of Gls and the SMEs. Member States may charge fees
from the national phase of the standard procedure to cover management and control
costs. The EUIPO charges fees for direct registrations, third-country application and
appeals, but it does not charge fees for the Union phase of the standard procedure;

7. Geneva Act: The proposed regulation aims to connect the EU level GI protection system
for CI products with the protection under the WIPO Lisbon system (Geneva Act). To
achieve this, the Commission proposed amendments to Council Decision (EU)
2019/1754 on the EU’s accession to the Geneva Act, and Regulation (EU) 2019/1753
on the EU's accession to the Geneva Act, and Regulation (EU) 2019/1753 concerning

the Union’s actions following this accession.

Considering the above, the Council (Competitiveness) is invited to approve the general
approach based on the text in the Annex and mandate the Presidency to begin negotiations with

the European Parliament.®!

Parliament approved the compromise text in plenary on 12 September 20235 and the Council
approved this Parliament position on 9™ October 2023. The final act was signed on 18" October,
and i1t will enter into force on the twentieth day following its publication in the Official Journal

of the European Union.

8l PERMANENT REPRESENTATIVES COMMITEE, 14703/22, (2022). URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CONSIL:ST 14703 2022 INIT.

82 EUROPEAN  PARLIAMENT, Position of the  FEuropean  Parliament  (2023).URL:
https://www.europarl.europa.eu/doceo/document/TC1-COD-2022-0115 EN.pdf.
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3.5 The direct registration
The Commission grants a derogation if EU countries:
1. Do not have a national sui generis system for CI Gls;

2. Have a low local interest in protecting these products.

The state invoking the derogation must demonstrate both conditions. The request for derogation
must be submitted by 30 November 2024.

The first condition is easy to verify, while the second condition requires evidence that
demonstrates a low local interest in protecting GIs for CI products.

When evaluating the level of interest, it is important to clarify what is meant by a low level of
interest. Recital 24% mentions “minimal local interest”, recital 25% refers to “low levels of
interest at the national level” and article 19(1)(b)®° speaks of “low local interest”. These terms
are not synonymous but are interconnected with the concept of “low local interest at the national

level for protecting CI GIs”.

A low local interest in protecting CI GIs may justify a national exemption from creating specific

infrastructure for the registration process. However, the European Court of Justice has not

8 Recital 24 regulation (EU) 2023/2411 “Under certain circumstances, it should be possible for Member States to
obtain a derogation from the obligation to designate a national competent authority to be responsible for the
national phase of the procedures for registration, including national opposition, amendment of the product
specification and cancellation of the registration. That derogation should take into account the fact that certain
Member States do not have a specific national system for the protection of geographical indications for craft and
industrial products, that the local interest in those Member States to protect geographical indications is minimal,
and that, under those circumstances, it would not be justified to oblige them to set up all the infrastructure needed
for such a system. It would be more efficient and cost-effective to provide for an alternative path for producer
groups from those Member States to protect their products, namely a direct registration procedure with the Office.
That alternative would also yield cost advantages for Member States.”

8 Recital 25 regulation (EU) 2023/2411 “The Commission should, after examining the information provided by a
Member State, adopt a decision on the request for a derogation by that Member State allowing it to make use of
the direct registration procedure. When examining the request, the Commission should assess all relevant
circumstances, such as the number of existing protected names of products, the number of potentially interested
producers and producer groups in the Member State concerned, the size of the population of the Member State
concerned, the volume of sales, the manufacturing capacities and the markets for the products in question, and
other information that the Member State considers to be relevant as evidence of a low level of interest at national
level. It should be possible for the Commission to also use, for example, information gathered via a public
consultation, a market survey or analysis, or letters from relevant professional chambers or from any other relevant
official instances, to take a decision. The Commission should retain the right to amend or to rescind a decision
allowing a Member State to make use of the direct registration procedure, where conditions cease to be met by the
Member State concerned. This, for example, would be the case if the number of direct applications submitted by
applicants from that Member State were to exceed the original estimate by that Member State in a recurrent manner
over time.”

85 Article 19(1)(b) regulation (EU) 2023/2411 “a request for such a derogation accompanied by an assessment

demonstrating that the local interest for protecting geographical indications for craft and industrial products is
low.”
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defined the concept of "local interest in protecting GIs" in its case law yet.

According to the regulation, the assessment of low local interest must regard the country. This
means that while certain regions may exhibit low local interest, this does not indicate a low
level of interest at the national level. If other regions show significant interest, the justification

for an exemption diminishes.

Moreover, this exemption should only be granted in well-justified situations, otherwise this
would lead to an unfair and inconsistent situation among countries, for this reason “low local
interest” should be evaluated in relation to objective and measurable criteria. Criteria outlined

in Recital 25 are examples.

If granted by the Commission, producers from those EU countries can file applications directly
with the EUIPO.
According to the new Regulation, all national systems protecting CI products will not exist

anymore, by the 2" December 2026.

3.5.1 The EUIPO study
The EUIPO conducted a study in 2024 and the objectives of the EUIPO study were:
1. To provide an overview of the current CI Gls national legal systems;

2. To assess local interest in the protection of CI Gls.

About the first goals the study found that the 27 Member States have adopted a fragmented
approach to the protection of CI GIs across the EU. 16 MSs adopted a sui generis protection
system at a national level with different terms of scope, administration, fees and enforcement
measures. 3 of these 16 countries (Italy, Germany and Spain) do not have a sui generis
protection system but follow specific laws. In Belgium, the sui generis law has been enacted by
the Walloon Region.

Trademark protection (individual, collective or certification trademarks) is available in all EU
countries, under the EU Directive (EU) 2015/2436. Unfair competition laws and other legal
instruments protect CI products, with the goal of protecting fair market practices and consumer

protection, without granting any IP rights.

EU countries are currently discussing and preparing for the implementation of the CI GI
Regulation. However, only Italy introduce specific legislation in response to this regulation: the

Italian Law No. 206 of 27 December 2023, "Comprehensive Provisions for the Valorization,
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Promotion, and Protection of Made in Italy". The new law introduces measures and actions

designed to support, in cooperation with regional authorities, the initiation and promotion of a

process for the introduction of Geographical Indications for CI products in Italy.

The table provides an overview of the kinds of legal protection in the EU countries for CI

products.
Member Sui generis | Trademark | Specific Unfair Pending and envisaged legislative
state GI system law law or competition | proposals
at national decree law
level protecting a
specific
product

Austria v v

Belgium v v v Ongoing discussions among
federal and regional authorities on
the implementation of the CIGI
Regulation.

Bulgaria v v v Ongoing working group preparing
a proposal for amendments of the
Trade mark and Geographical
Indication Act.

Croatia v v v The Croatian State Intellectual
Property Office plans on
beginning activities for the
implementation of the CIGI
Regulation by the end of 2024.

Cyprus v v Ongoing preparation on the
implementation of the CIGI
Regulation.

Czech v N4 v

Republic

Denmark v v

Estonia v v v

Finland v v
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France

Ongoing preparation on the
implementation of the CIGI

Regulation

Germany

Ongoing preparation on the
implementation of the CIGI

Regulation

Greece

Ongoing preparation on the
implementation of the CIGI

Regulation

Hungary

Ongoing preparation on the
implementation of the CIGI

Regulation

Ireland

Public consultation launched by
the Irish Department of
Enterprise, Trade and
Employment on the
implementation of the CIGI
Regulation. The consultation

closed on 17 May 2024.

Italy

Law no. 206 of 27 December
2023, on the valorisation,
promotion and protection of Made
in Italy products, has taken the
first steps towards the
implementation of the CIGI

Regulation.

Latvia

Lithuania

Luxemburg

Public consultation launched by
the Ministry of the Economy to
gather input from stakeholders on
the national implementation of the
CIGI Regulation. The
consultation closed on 1 July

2024.

Malta
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The v v

Netherlands

Poland v v v Ongoing preparation on the
implementation of the CIGI
Regulation.

Portugal v v v v Ongoing preparation on the
implementation of the CIGI
Regulation.

Romania v v v

Slovakia v v v

Slovenia v v v

Spain v v v Ongoing preparation on the
implementation of the CIGI
Regulation.

Sweden v v Ongoing preparation on the
implementation of the CIGI
Regulation.

Source: EUIPO, Study on EU member states’ potential for protecting craft and industrial geographical indications (2024).
URL:https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2024 Protection_of craft an
d_industrial_GlIs%20/2024_CIGI_%20Study_FullR_en.pdf

About the second goal, questionaries were sent to public authorities and private sector

representatives in the EU countries to:

e Assess the level of interest in the protection of CI Gls (private and public sector);

e Understand their intention to apply;

e Ascertain which countries will choose a competent authority for the national step of the
registration procedure;

e Determine which countries are likely to request a derogation from the national phase.

130 out of 493 stakeholders living in the 27 Member States answered the questionnaire (85
responses from the private sector and 45 responses from the public authorities). At least one

public authority from each country answered the questionnaire and provided valuable
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information to understand the interest in the protection. Only from 14 EU countries®

stakeholders in the private sector filled the questionnaire, responses are not considered

representative.

The analysis of the private sector answers provided the following insights:

Most respondents, particularly producers, expressed strong interest in the protection of
CI GIs. The motivations were: 17% better enforcement (desire for a stronger legal
framework and mechanisms to prevent misuse and violation of GIs), 21.3% cultural
interest (interest in preserving traditional practices and knowledge), 23.3% traditional
heritage (interest in safeguarding tradition production techniques, craftmanship and
authenticity), and 22.6% economic interest. Additionally, 14% social interest (societal
benefits such as community development, rural regeneration and job creation) and 1.8%
other interests (1.8%) were mentioned, with benefits such as rural development, job
creation, improved origin identification, sustainable practices, and competition with
low-cost products;

Awareness of CI Gls was relatively high among producers: 70% of respondents were
familiar with the concept. A significant 86% expressed interest in applying for GI
registration. However, only 20 producers reported having formalized product
specifications or regulations that all producers must adhere to. This highlights a key
challenge: while there is substantial interest in GI protection, many producers lack the
necessary formalized standards and regulations needed to support such applications;
The majority of producers operate small-scale businesses, with fewer than 10 employees
and annual turnovers under €2 million. This is typical of the craft and industrial sector,
which often relies on small, traditional production methods that prioritize quality and
craftsmanship;

13 Member States did not reply, in particular Denmark, Greece, Lithuania, Luxemburg,
Malta, The Netherlands, Romania, Sweden, Croatia, Estonia, Latvia, Slovenia and
Slovakia. This may indicate a lack of interest due to insufficient awareness of Gls,
perceived low significance of CI sector or to inability to respond because of

administrative or resources constraints. In addition, Denmark, Lithuania, Luxembourg,

86 Austria, Belgium, Bulgaria, Czech Republic, Cyprus, Finland, France, Germany, Hungary, Ireland, Italy, Poland,
Portugal and Spain.
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Malta, the Netherlands and Sweden expressed the intention to opt for a direct

registration.

On the public sector side, while at least one public authority from each Member State
participated in the survey, response rates varied significantly across countries, with Spain, Italy,

and Portugal showing the highest levels of participation. Overall, the survey results revealed:

e Public authorities point out several types of interest: 17% better enforcement, 23%
cultural interest, 26% traditional heritage, 21% economic interest, 13% social interest.
The distribution of the interest among public and private stakeholders is similar, this
means that both recognize the multifaceted importance of CI GI protection;

e Public authorities from eight Member States expressed their potential interest in
skipping the national phase: Denmark, Finland, Ireland, Lithuania, Luxembourg, Malta,
the Netherlands, and Sweden. Meanwhile, Cyprus, Slovenia, and Belgium reported that
internal discussions on this matter are still ongoing;

e The reasons for skipping the national phase are different, including limitations in
resources, administrative burdens, and an anticipated low volume of CI GI applications.
Specifically, authorities from Luxembourg, Finland, and Lithuania noted that there
might be few products eligible for CI GI protection in their countries. Malta and
Belgium have expressed concerns regarding the administrative burden the CI GI
regulation would impose on national offices. The Cypriot authority highlighted a lack
of resources, particularly of staff, as a significant challenge;

e While private sector responses show a high level of interest, public sector responses
indicate a slightly lower average level of interest. This difference can be attributed to
the private sector who often seek stronger protection for its interest. Instead of public
authorities who consider many factors, such as the potential impact on national
economy, the existence of national laws, and the costs and benefits related to the new

regulation.

The table below summarizes the interest levels reported in the survey from both the public
sector (across 27 Member States) and the private sector (across 14 Member States), along with

the existence of a national sui generis GI system for CI products in their jurisdictions.
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A) No national sui generis B) National sui generis GI
GI system system
I) Low Public Austria, Denmark, Finland, Latvia, Slovenia
interest Luxembourg, Lithuania,
Ireland, the Netherlands,
Sweden
Private | - -
II) Medium | Public | Greece, Germany Belgium, Bulgaria, Croatia,
interest Czech Republic, Estonia,
Hungary, Poland, Slovakia
Private | Finland, Germany Bulgaria, Czech Republic,
France, Portugal
IIT) High Public | Cyprus, Italy, Malta, France, Portugal
interest Romania, Spain
Private | Austria, Cyprus, Ireland, Italy, | Belgium, Hungary, Poland
Spain

Source: EUIPO, Study on EU member states’ potential for protecting craft and industrial geographical indications (2024).
URL:https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document _library/observatory/documents/reports/2024_Protection_of craft an
d_industrial GIs%20/2024_CIGI_%20Study_FullR_en.pdf

In conclusion, although there is substantial interest in the protection of CI GIs from both public
and private sectors, the willingness and ability to implement the new GI regime vary

significantly.

Additionally, the study provides a list of existing titles and pending applications for GIs for CI
products at the national level that will be rendered invalid under Article 70 of the CI GI
Regulation (132 names), as well as a list of product names that may qualify for EU CI GIs
across the 27 EU Member States (380 names). However, this list is not exhaustive due to the
limitations of the consultation conducted by the contractor and is based on information from

previous studies and input from producers, associations, and nationals of each Member State®’.

87 BEUIPO, Study on EU Member States’ potential for protecting craft and industrial geographical indications,
2024. URL:https://euipo.europa.eu/tunnel-
web/secure/webdav/guest/document library/observatory/documents/reports/2024 Protection_of craft and indu
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strial_GIs%20/2024_CIGI_%20Study FullR_en.pdf.
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CHAPTER 4. REGULATION (EU) 2023/2411

The regulation (EU) 2023/2411 introduces a new scheme for the protection of non-agricultural
Gls. It was published in the Official Journal of the European Union on 27 October 2023. It
entered into force on 16™ November 2023, and it will be possible to apply for the registration
from 1% December 2025. By 2™ December 2026 any existing national rights will not be longer
valid. Existing national names can be registered under the new scheme, but the EU countries
must inform the Commission and the EUIPO prior to that date.
The EUIPO is the competent authority in charge of managing the registration procedure, from
checking if products are qualified to registration and protection. In addition, it develops and
manages IT tools and solutions, such as the GIPortal (an e-filling and management system), the
Union Register for GIs and industrial products, the GIView®® database and GI Hub® (containing
the latest information about CI GIs).
The registration system is designed to be fair, straightforward and cost-effective to make it
accessible to producers and provide them with legal certainty.
This regulation protects industrial and craft products, online and offline, as geographical
indications at the EU level. Craft products are products “produced either entirely by hand or
with the aid of manual or digital tools, or by mechanical means, whenever the manual
contribution is an important component of the finished product®®”, while industrial products are
products “produced in a standardized way, including serial production and by using
machines’'”. Examples are Murano glass, Solingen cutlery, Limoges porcelain, Bohemian
glass, Donegal tweed, ...
A CI product, in order to be registered as geographical indication, must meet the following
requirements:

a. The product originates in a specific place, region or country;

b. The product’s quality, reputation or other characteristic is essentially to its geographical

origin;

88 See the link: https://www.tmdn.org/giview/.
8 See the link: https://www.euipo.europa.eu/en/gi-hub.

% EUROPEAN PARLIAMENT AND COUNCIL, Regulation (EU) 2023/2411, 2023. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:L_202302411. Article 4(1) paragraph (a).

°1 EUROPEAN PARLIAMENT AND COUNCIL, Regulation (EU) 2023/2411, 2023. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:L_202302411. Article 4(1) paragraph (b).
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c. At least one of the production steps of the products takes place in the defined

geographical area.

Products contrary to the public order cannot be protected as GI.

4.1 Registration procedure
The registration procedure is composed of two phases: the first takes place at national level

while the second at Union level.

4.1.1 National phase
Each Member State chooses its competent authority for the national phase of the registration.
The competent authority chosen is also in charge of the procedures of amendment of the product
specifications or cancellation of the registration.
The application for the registration of a CI GI must be submitted by the producer group to the
competent authority of the Member State where the product originates. A producer group is an
“association, irrespective of its legal form, mainly composed of producers working with the
same product””.
A single producer can apply for a registration of a GI if:

1. Is the only producer willing to submit an application;

2. The geographical area is defined by a specific part of the territory without boundaries

and its characteristics differ from the ones of the near territories, or the characteristics

of the product differ from the ones of the near areas.

A local or regional authority can apply for registration. In the case of a product originated in a
cross-border geographical area, several applicants from different Member States, from member
state and third countries, or from third countries, can submit jointly an application.
The application comprises: the product specification, the single document and the
accompanying documentation.
The product specification is a document that contains all the requirements that a product must
satisfy in order to be protected as GI. The document includes:

a. The name to be protected as GI;

b. The type of product;

c. A description of the product;

92 EUROPEAN PARLIAMENT AND COUNCIL, Regulation (EU) 2023/2411, 2023. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:L_202302411. Article 4 (3).
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d. The specification of the defined geographical area and information establishing the link
between the territory and the characteristics;

e. Evidence that the product originates in the defined area and specify which steps take
place there;

f. A description of the production methods and the traditional methods and specific
practices used;

g. Information about the packaging, if the packaging must take place in the defined
geographical area;

h. Labeling rules;

i. An indication of any individual production step that is carried out in another Member
State or third country different from the country in which the product originates;

j.  Other requirements provided for by Member State or by a producer group.

The single document is drawn up following the standard form, it contains:
a. The name to be protected as GI;
b. The type of the product;
c. A description of the product, including information on packaging and labelling;
d. A definition of the geographical area;
e. A description of the link between the product and the territory.

If the applicant is a MSME or a producer group composed only of MSMEs, the competent
authority can help the applicant, on its request, with the preparation of the single document.
The documentation accompanying the application comprises:

a. The name and the contract details of the applicant and the competent authority;

b. Information about any limitations on the use or protection of the GI;

c. Other information considered appropriate by the Member State or the applicant.

Once the application is received, the competent authority examines the application to verify if
it meets the requirements for the Gls and if all the necessary information is written. If the
application does not meet the requirements or if some information is lacking, the competent
authority rejects the application. Otherwise, it proceeds with the national opposition procedure.
If the competent authority finds that the application is incomplete or incorrect, the applicant has
the possibility of completing or correcting the application within a period of time.

The national opposition procedure provides for the publication of the application. Within a
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period of at least two months from the date of publication, any person having legitimate interest
and established or resident in the member state responsible for the national phase of registration
or resident in the Member State from which the product originates can submit an opposition to
the application.
If the competent authority considers admissible the opposition, within two months it can invite
the national opponent and the applicant to engage in consultations for not more than three
months with the purpose of reaching an agreement. The applicant communicates to the
competent authority the outcome. At any time during that period and at the joint request of the
national opponent and the applicant, the competent authority can extend the period by a
maximum of three months.
The grounds for an opposition are:
1. The GI does not meet the requirements for the protection;
2. The registration would be contrary to article 42 (generic terms) or 43 (homonymous
name) or 44(2) (risk of misleading with a well-known mark);
3. The registration would jeopardize identical or similar name used in trade or as a
trademark, or the existence of products that have been legally on the market for at least

five years prior to the date of the publication.

After the examination of the application and the assessment of the outcome of the opposition
procedure, the competent authority checks if all the requirements of this regulation are met. If
everything is complete the competent authority submits the application to the Office and
publishes the decision. Then it published electronically the product specification. Anyone with
a legitimate interest can appeal against the decision taken.

A Member State can grant temporary national protection to a geographical indication starting
from the date the application is submitted to the Office. The temporary national protection will

end when a decision on the application is approved or when the application is withdrawn.

4.1.2 Derogation and direct registration

The Commission can authorize a Member State to apply directly to the EUIPO and skip the

application process at national level, if the Member State, by 30™ November 2024, provides:
a. Evidence showing that the country does not have national specific protection for CI GIs;
b. A request for the derogation accompanied by an assessment showing that the local

interest for the protection of CI GI products is low.
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A Member State granted an exemption can write to the Commission about its decision to no
longer avail itself of the exemption and designate a competent authority for the national phase

of the registration process. This decision will not affect any ongoing registration procedures.

If a country has been granted a derogation: applications, requests for amendment of the product
specification or requests for cancellation are submitted directly to the Office.

Within two months of the submission of a request by the Office, the Member State must provide
assistance through a single point of contact in relation to the examination of the direct
applications. Under the request of the country, the time limit can be extended by two months.
If a single point of contact does not help with the deadline, the registration procedure will be
suspended for up to six months. At this point, the Geographical Indications Division for craft
and industrial products will consult the Advisory Board before deciding on the direct

application.

4.1.3 Procedures at Union level
Registration procedures at Union level includes:

e The Union phase of the registration procedure for an application submitted by the
competent authority of a Member State after a positive decision on the application at
national level. The application is submitted to the Office by the competent authority of
the Member State, and it includes: the single document, the accompanying document, a
declaration by the competent authority confirming that the application meets the
requirements and a reference to the product specification published electronically;

e The registration procedure for a direct application. The applicant submits to the Office
the application, it comprises: the product specification, the single document and the
accompanying documentation;

e The registration procedure for an application for registration of a third-country GI
(excluding those protected in the Union under the Geneva Act or other international
agreement). The applicant or the competent authority of the third country submits the
application composed of the product specification, the single document, the
accompanying document, the legal proof of protection of GI in the third country and the

proof of power of attorney where the applicant is represented by an agent.
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In case of a joint application, the application to the Office is submitted by:
e The competent authority of one of the Member State, if the cross-border geographical
area is in more than one Member State;
e The competent authority of the Member State, if the cross-border geographical area is
in a Member State and a third country;
e The applicant of the third-country or the competent authority of one of the third country,

if the cross-border geographical area is composed of more than one third country.

The joint application includes the documents listed above. The national phase of the registration
is conducted in all Member State concerned.
Applications are submitted electronically. After receiving an application, the Office publishes
in the Union register of geographical indications for craft and industrial products “the Union
register”. Then the Office checks, within six months from the receipt of the application, that:
a. There are no errors;
b. The information provided are complete;

c. The single document is precise, technical and complete.

If the examination period exceeds or is likely to exceed six months, the Office informs the
applicant about the reasons for the delay. If the Office finds that the application is incomplete
or incorrect, it sends its comments to the competent authority of the relevant Member State or,
in the case of a third-country application, to the applicant or competent authority that submitted
the application to the Office. The Office requests them to complete or correct the application
within two months. If the competent authority of the relevant Member State or, in the case of a
third-country application, the applicant or competent authority does not complete or correct the

application within the deadline, the application will be rejected.

If the Office determines that the conditions are met, it will publish the single document and a

reference to the product specification in the Union register for opposition purposes.

The competent authority of a Member State must notify the Office about any national
administrative or judicial procedures that could impact the registration of a geographical

indication.

The Office is exempted from the obligation to meet the examination deadline in these cases:
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1. If the authority informs the Office that the national decision has been invalidated at
national level by an administrative or judicial decision;
2. If the authority requests the Office to suspend the examination because national

procedures have been started to challenge the validity of the application.

In these cases, the Office informs the applicant about the delay and its reasons. Once the
administrative or judicial decision becomes final, the competent authority of the Member State

notifies the Office.

Within three months from the publication date of the single document and the reference to the
electronic publication of the product specification in the Union register an opponent can submit
an opposition to the Office. The opponent can be the competent authority of the Member State
or a third country, or a natural or legal person with legitimate interests, established or residing

in a third country or in another Member State.

If the Office considers the opposition admissible, it invites the opponent and the applicant to
engage in consultations within two months of receipt of the opposition (extendible by the Office

by a maximum of three months at the joint request of the opponent and applicant).

The Office can propose alternative dispute resolution, such as mediation, for the consultations

between the applicant and the opponent.

Within a month of the conclusion of the consultations the applicant must inform the Office of
the outcome. After the consultations, if the information published has been amended, the Office
will examine the modified application another time. If the modification is substantial and the
Office finds that the modified application meets the registration requirements, it can publish the

modified application.
The grounds for opposition are:

1. The geographical indication does not meet the requirements for the protection in this
regulation;

2. The registration of the geographical indication is contrary to article 42 (generic terms)
or article 43 (homonymous) or article 44, paragraph 2 (risk of misleading the consumer

with a well-know trademark);
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3. The registration of the geographical indication jeopardizes the existence of an identical
or similar name used in trade or of a trademark or the existence of products that are on

the market for at least five years prior to the publication of the application

Within three months from the publication date of the single document and the reference to the
product specification in the Union register, a competent authority of a Member State or of a
third country or a natural or legal person having a legitimate interest and established or resident
in another Member State or in a third country can submit a notice of comments to the Office. A
notice of comments identifies inaccuracies or provides additional information related to the
application, including possible infringement of other Union law. It does not grant any rights to
the author, and it does not start an opposition procedure. The Office communicates the notice

of comments to the applicant and considers when deciding on the application

The Office can reject the application if — on the basis of the information available from the
examination — the requirements are not met. Otherwise, if all the requirements are met and there

are no admissible oppositions, the Office must register the geographical indication.

If the Office has received an admissible opposition, but an agreement has been reached after

the consultation, it can register the geographical indication.

If the Office has received an admissible opposition, but no agreement has been reached after
the consultation, it evaluates the grounds for the opposition. It can reject the opposition and

register the GI or reject the application.
The decision is published in the Union register.

The Commission can take control of the Office, at any time before the conclusion of the
registration procedure, on its own initiative or at the request of the competent authority of the
member state or the Office, and decides on the application if the registration of the GI can be
contrary to public policy or if the registration or the rejection of the application can jeopardize

the Union’s trade or external relations.
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4.2 Amendment, cancellation and appeal
4.2.1 Amendment of the product specification

The applicant or a producer can ask for the approval of an amendment to the product

specification. There are two types of amendments:

1. Union amendments (at Union level), when it requires a revision of the single document
and any of the following conditions are met:
- The amendment consists of a change in the name protected as a GI or in the use of
the name;
- There is a risk that the amendment undermines the connection between the
geographical area and the product;
- The amendment imposes restrictions on the marketing of the product.
2. Standard amendments (at member state or third country level) include any other
amendments to the product specification. Once approved, the competent authority must

communicate the standard amendments to the Office.

For requests concerning Union amendments, the national and Union procedure steps are applied

mutatis mutandis.

A standard amendment is temporary if it involves a temporary change in the product
specification due to mandatory sanitary measures imposed by public authorities, natural
disasters, adverse weather conditions recognized by competent authorities, or man-made

disasters such as war, the threat of war, or terrorism.

If the competent authority or the producers of a third country require an amendment, it must

include the proof that the amendment complies with the GI laws of the third country.

If a request for a Union amendment includes also standard amendments, only the Union
amendment is examined by the Office or the Commission. Where appropriate, the competent
authority or the Office can ask the applicant to modify other elements of the product

specification.

The Office publishes both types of amendments approved in the Union register.
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4.2.2 Cancellation of a geographical indication
The registration of a geographical indication can be cancelled:

1. If the GI was registered in violation of:
- Article 42(1)”
- Article 43(1)*
- Article 44(2)”

- It is no longer possible to ensure compliance with the product specification;
- No product has been placed on the market under the GI for a consecutive period of

at least five years.

The request for cancellation can be submitted by the competent authority of a Member State or
a third country, or by a natural or legal person with a legitimate interest (due to reasons in point

1 and 2) or by the applicant.

4.2.3 Appeal

Any party involved in a procedure provided for this regulation, negatively affected by a decision
made by the Office in that procedure, may appeal to the Boards of Appeal against that decision.
Member States have the right to join the appeal.

Within two months from the date of publication of the contested decision the notice of appeal
must be submitted to the Office and within four months of the date of publication of the

contested decision a statement outlining the grounds of appeal must be submitted to the Office.

After examining the admissibility of the appeal, the Boards of Appeal decide on the merit of

9 A generic term shall not be registered as a geographical indication.

%% An application submitted after a wholly or partly homonymous name has been applied for or protected as a
geographical indication in the Union shall be rejected, unless there is a sufficient distinction in practice between
the two homonymous names as regards their conditions of local and traditional usage and their presentation, taking
into account the need to ensure that the producers concerned receive equitable treatment and the need to ensure
that consumers are not misled as to the true identity or geographical origin of the products.

5 An application for the registration of a geographical indication shall be rejected where, in the light of a trade
mark with a reputation or a well-known mark, the name proposed as a geographical indication would be liable to
mislead the consumer as to the true identity of the product
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the appeal. The Office offers alternative dispute resolution options, for instance mediation

services, to help the parties to reach a friendly agreement.

Legal actions can be brought before the General Court against decisions made by the Boards of
Appeal regarding appeals, within two months of the date of notification of the Boards of
Appeal’s decision, based on the grounds of infringement of an essential procedural requirement,
infringement the Treaty on the Functioning of the European Union, violation of this Regulation
or any law relating to its application, or misuse of power. The action can be opened by any party
adversely affected by the decision of the Boards of Appeal or by any Member State. The

General Court has the authority to annul or modify the contested decision.

4.3 Protection
Geographical indications are protected against:

a. Any commercial use of products not covered by the registration, if those products are
similar to the registered products or if the name exploits, weakens, dilutes or damages
the reputation of the GI;

b. Any misuse, imitation or evocation of the name protected as a GI, even if the origin of
the product or service is indicated, or if it is translated or accompanied by terms like
‘style’, ‘type’, ‘method’, ‘as produced in’, ‘imitation’, ‘flavour’, ‘fragrance’, ‘like’, or
similar;

c. Any false or misleading indications about the provenance, origin, nature or essential
qualities of the product, used on the packaging, in advertising, in documents or on online
interfaces relating to the product, including packaging that could create false impression
about the origin;

d. Any other practice that misleads the consumer about the true origin of the product.

The protection is also applied to:
- Any use of the domain name that is contrary to what is written above;
- Goods entering the customs territory of the Union without being realized for free
circulation within that territory;

- Goods sold by means of distance selling, for example electronic commerce.

The producer group or any producer entitled to use the GI can prevent third parties from

bringing goods into the Union without being realized for free circulation when these products
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come from third countries and violates the point above.
A GI protected will not become a generic term within the Union.

A GI can be used by any producer if it complies with the product specification.

4.3.1 Parts or components in manufactured products

Producers can use a geographical indication to indicate that a manufactured product contains or
incorporates a GI product, if the use complies with fair commercial practices and does not

exploit, weaken, dilute, or harm the reputation of the geographical indication.

A protected geographical indication designating a part or component of a manufactured product
may not be used in the product’s sales designation, unless the applicant has given its consent

for such use.

4.3.2 Generic terms, homonyms and trademarks
A generic term cannot be registered as GI.

An application submitted after a completely or partially homonymous name has already been
applied for, or protected as GI will not be rejected, if there is a clear and practical distinction

between the two names about their local and traditional usage and presentation.

An application for the registration of a GI is rejected if there is a trademark with a reputation or
a well-known mark and the name chosen for the GI could mislead consumers regarding the true

identity of the product.

4.3.3 Tasks of producer groups

Producer groups must ensure the opportunity to all producers of the product designated by the
GI to join the producer group at any time. Member States can allow public bodies and other
stakeholders (for example consumer groups, retailers and suppliers) to participate in the work

of a producer group.

Producer groups must ensure that all producers within the group comply with the product
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specification. In particular, a producer group can exercise the following rights and tasks:

a. Prepare and amend the product specification and establish internal checks to ensure the

compliance at each stage of the production;
b. Take legal action to protect the GI and any other IPRs related to the product;

Undertake sustainability commitments;

d. Implement measures to increase the performance of GI, such as organize marketing and

advertising campaigns, analyze the economic performance, sustainability and technical

characteristic of the product, promote the GI and the symbol at EU level...

e. Combat counterfeiting and fraudulent uses in internal market by monitoring its use

across the internal market and in third countries market, online platforms, and informing

enforcement authorities when it is necessary;

f. Develop activities to ensure that product compliance with the product specification;

g. Take legal actions to ensure legal protection.

The symbol applicable on CI GI products is the same as agricultural GI
products. The Union symbol can appear on the labelling, advertising or
communication material. The symbol can also appear on the labelling,
advertising or communication materials for manufactured products

where the GI is a part or a component of the product. It must not be

placed in a way that suggests to the consumer that the name of the entire product is protected

as a GI.

4.3.4 Verification of compliance based on self-declaration

For a product designated by a geographical indication and originating in the Union, product

specification can be verified through a self-declaration. It must be submitted using a standard

form.

Before placing the product on the market, producers must submit a self-declaration to the

competent authority. Once the product is on the market, producers must resubmit a self-

declaration every three years to confirm the compliance with the product specification. If the

product specification is modified in a way that affects the product, the self-declaration must be
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updated.

The competent authority verifies if the information provided in the self-declaration is complete
and consistent. If the authority confirms that, and there are no other concerns about compliance,
it issues or renews the certificate of authorization to use the geographical indication for the
product. If there are obvious errors or inconsistencies in the self-declaration, the producer can

correct or complete it.

The verification based on self-declaration does not prevent producers from having the
compliance of their product with the product specification verified by certification bodies or

individuals.

To verify that the product covered by a self-declaration is compliant, checks will be carried out

before and after the product is placed on the market. These checks may be carried out by:

- the competent authority;
- one or more product certification bodies or individuals to whom control tasks have been

delegated.

In the case of non-compliance, the competent authority will take appropriate actions to resolve

the issue.

In alternative, the verification is conducted before and after the product is placed on the market,
by:

a. One or more competent authorities;

b. One or more product certification bodies or individuals.

If these controls confirm that the product complies with the product specification, the competent
authority will renew the certificate of authorization. Otherwise, the competent authority takes

the necessary measures to solve the issue.
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4.4 The doctrine

The doctrine available on the new regulation is limited due to its newness and it is focused on

proposal.

A paper written by Zappalaglio, Guerrieri and Carls®® examined if the EU quality schemes
(PDOs and PGls) could be extended to non-agricultural products, studying the features of these
goods and evaluating if they are compatible with the GI system, based on the link between the

products and the place of origin. The study reached the following conclusions:

1. If sui generis Gls were adopted to protect CI products, the legislation current in force in
France on handcrafts should be considered as a model, after a comparative analysis
between the national provisions of France, Portugal and Italy. France has adopted a
specific sui generis GI protection system based on the Regulation (EU) 1151/2012,
specially on the PGIs;

2. An empirical analysis revealed that non-agricultural products typically have a weak
connection to the territory. Their link is based on the history and on the traditional
method of production of the place. For this reason, PGIs seem more appropriate for
these types of products than the PDOs;

3. PDOs would be useful only in a few cases. TSG label can be more suitable for products
that cannot be directly linked to a particular geographical area due to physical or natural

features and their connection is made prevalently by human elements and traditions.

Another article, written by Calabrese®” highlights two issues arose after the publication of the
proposal for the new regulation for CI GIs. In particular, article 36 of the proposal results

controversial in two ways:

1. For product descriptions (paragraph 1), by limiting GI use to only authorized operators,
without additional clarification, suggesting the idea that only local producers entitled to

use it are allowed;

9 ZAPPALAGLIO, Andrea; GUERRIERI, Flavia; CARLS, Suelen. Sui Generis geographical indications for the
protection of non-agricultural products in the EU: can the quality schemes fulfil the task?. 11C-International
Review of Intellectual Property and Competition Law, 2020, Vol. 51, p. 31-69.

97 CALABRESE, Bernardo. Geographical indications used as ingredients or components: a proposed reform in
‘sharp ‘contrast with the Circular Economy (to say the least). Journal of Intellectual Property Law and Practice,
2023, Vol. 18, n. 5, p. 339-343.
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2. For product names (paragraph 2), by requiring authorization from the relevant producer

group for legitimate GI use”®.

According to Calabrese “the proposed solution is not consistent with the founding rationale of
GlIs. The idea of a merely subjective authorization betrays the principle of objective
requirements based on the maintenance of the quality promise, which—together with the aim
of protecting local businesses—characterizes Gls as a sui generis IP right open to any compliant

(territorial) producer””

These rules should be built around the element of the “objective” quality.

The proposal imposed an inconsistent and disproportionate limitation on elaborated secondary

markets, particularly by introducing a GI management based on voluntary compliance.

A law firm called De Berti Jacchia Franchini Forlani, wrote an interesting article on its website
about the new legislation, summarizing the regulation first and giving some food for thoughts

and areas oof uncertainty, such as:

1. Has the goal of simplification been truly achieved by the new instruments? The two-
steps procedure, the unclear boundaries between Gls and other IP rights, the existence
of multiple competences and the transitional protection risk increasing the complexity
instead of simplify;

2. The protection measures for GIs and related products in the trade environment,
especially online, remain inadequate to combat counterfeiting. These practices are

becoming increasingly aggressive and are carried out by unfair competitors both within

% Article 36 of the Proposal:

1. Article 35 is without prejudice to the use of a geographical indication by producers in conformity with
Article 43 to indicate that a manufactured product contains, as a part or component, a product designated
by that geographical indication provided that such use is made in accordance with honest commercial
practices and does not weaken, dilute, or is not detrimental to, the reputation of the geographical
indication.

2. The geographical indication designating a product’s part or component shall not be used in the sales
designation of the manufactured product, except in cases of agreement with a producer group or, in
situations referred to in Article 6(3), a single producer.

% CALABRESE, Bernardo. Geographical indications used as ingredients or components: a proposed reform in
‘sharp contrast with the Circular Economy (to say the least). Journal of Intellectual Property Law and Practice,
2023, Vol. 18, n. 5, p. 339-343.
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the EU and in third countries, with the aim of misleading consumers about the true
geographical and business origin of their products, exploiting the reputation and image
of protected products;

3. The technical, administrative and jurisdictional competences of the EUIPO are
continuously expanding into new and diverse areas. As a result, EUIPO needs
significant investments in recruitment, training and infrastructure before the new system

becomes fully operative!®.

100 JACCHIA R., BOLOGNANI S. Indicazioni geografiche protette non piu solo agro-alimentari, 2023. URL:
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CONCLUSION

In conclusion, the new regulation for the protection of industrial and craft products as
geographical indications could be a valuable tool from several points of view. It should help
producers to combat counterfeiting and imitation, ensuring consumers about the quality and

origin of products.

Producers should have easier access to promotion funds, investment support from public
authorities and trade affairs. It should promote innovation, investment in craftsmanship, and
enhancing the competitiveness of micro, small, and medium-sized enterprises. This will bring

economic benefits and positive impact on employment, including in tourism.

The protection of a well-known GI should enhance the visibility of the territory of origin and
produce multiplying effects such as encouraging tourism, trade fairs, and cultural activities
creating more job opportunities. The registration of products as GI in certain fragile areas of the
world should be a great opportunity for the local economy. It should discourage delocalization
because job opportunities generated by a given product cannot be moved because of its link

with the territory.

A unitary protection system for non-agricultural products should impact positively on
negotiating in trade agreements with third countries interested in securing better protection for

their non-agricultural products in EU.

Geographical indications could play a key role in keeping tradition and know-how alive and
they are passed on from generation to generation. Historical, cultural and social heritage risk to
be damage if these products disappear due to a lack of appropriate protection. Their production
methods and related activities are closely linked to local communities, reflecting their heritage.
Furthermore, GI products foster collaboration networks between producers and local entities
such as public institutions and tourism organizations, thereby strengthening social capital within

a region.

To sum up, according to the preliminary study carried out here, the policy option chosen seems
the best solution to protect craft and industrial products at the EU level. This is only from a
theoretical point of view: it is now important to verify whether it is the best option in practice

and to identify its potential limits and weaknesses.
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